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Preface 


The preface for this volume of essays in honor of Professor Robert 
S. Rankin had to be written in the days immediately following the 
third major political murder that occurred in the United States in 
the last five years—the slaying of Senator Robert F. Kennedy. This 
murder caused an immediate outcry and set forth actions that can 
only be viewed as a counterpose to Senator Kennedy’s dedication to 
law and justice, a dedication shared by both President Kennedy and 
Dr. King. 

How easily during this period American political leaders and com- 
mentators accepted and glorified the term “order.” To those of us 
who studied political science at Duke University, “order” had come 
to be associated with police states and totalitarian monoliths. The 
civil society, we had learned, is marked not by a passion for order 
but by a passion for justice. 

A passion for justice has been the hallmark of the man whom we 
salute in this volume. We, who are his students, know that in his 
teaching, his research, and his civic actions, Robert Rankin has been 
constantly motivated by a commitment to justly improving man’s rela- 
tionship with man. To some this meant that Professor Rankin was 
a conservative; to others, that he was a radical. It was events and the 
perceptions of others that bring these attributions to his academic 
and civic career. These attributions are to him irrelevant. 

The theme of this volume emerged naturally. Each contributor 
was asked to develop an essay appropriate to the occasion. All of us 
recognized that law and justice were the academic threads to which 
we must constantly refer. 

There are many who could express their appreciation to Robert 
Rankin more eloquently than we his students. But it is fitting that 
we who are his students come together in the best way that we know: 
in a volume of essays in his honor. This we have done with respect 
and pleasure. 

It is a pleasure also to acknowledge the assistance of those who 
helped in the preparation of this volume. The original suggestion 


stems from Taylor Cole and John Hallowell; I am grateful to the staff of 
Duke University Press for'assistance and diligence in the preparation of 
this volume; and secretarial assistance was given by three persons on 
whom I have come to depend continually during the past two years: 
Mrs. Suzanne Sega, Miss Patricia McGeary, and Miss Linda Fey. 

I can think of no,more fitting gesture than to dedicate this book to 
the children of all of us with the hope that they will live in a society 
marked by civility in human relationships, and law and justice in the 
government’s relationship to its citizens. 


Carl Beck 
June 16, 1968 


Robert S. Rankin—A Biographical Sketch 


After forty-two years of dedicated service to Duke University, Pro- 
fessor Robert S. Rankin now approaches retirement. Bob, as he is 
affectionately known to his friends and colleagues, can look back upon 
his personal and professional achievements with justified pride. If 
institutions are but the lengthened shadows of men then Duke Uni- 
versity owes a great deal of gratitude to Bob Rankin whose forty-two 
years of teaching, scholarship, and community activity have contributed 
to making Duke the great university which it is today. 

Robert Stanley Rankin was born on November 17, 1899, in Tus- 
culum, Tennessee, the son of Thomas Samuel Rankin and Mary Isabel 
Coile Rankin. His father was a Professor of Latin at Tusculum Col- 
lege for forty-five years. Bob graduated from Tusculum College with 
an A.B. swmma cum laude in 1920. He went to Princeton University 
to pursue graduate studies in politics following his graduation. It was 
there that he encountered a great teacher and scholar, Professor Ed- 
ward S. Corwin, who was to have significant influence upon his pro- 
fessional career. He was awarded an M.A. degree in 1922 and the 
Ph.D. degree in 1924. From 1924 to 1927 he taught political science 
at Tusculum College. In 1927 he was called to Duke University as an 
Assistant Professor. Although he taught occasionally at other univer- 
sities, including Columbia and Stanford, he remained at Duke through- 
out his professional career. In September 1933, he married Dorothy 
Newsom. They have two children, Dorothy Battle and Robert Stanley, 
Jr. Both children are lawyers. 

Shortly after coming to Duke, Bob Rankin was appointed Assis- 
tant Dean of the Graduate School. He held this position until 1936. 
Early in his career, Bob, together with other friends in the pro- 
fession, founded the Southern Political Science Association, one of the 
most active of the regional associations. Its quarterly publication, The 
Journal of Politics, has made a significant contribution to the develop- 
ment of the discipline of political science. Bob served as the Book 
Review Editor of this journal from 1942 to 1945. He was elected 
President of the Southern Political Science Association in 1931. At its 
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annual meeting in Atlanta that year he delivered an address on “Inter- 
state Agreements as a Means of Dealing with Economic Problems.” 
At the same meeting, Professor Edward S. Corwin, then President of 
the American Political Science Association, also gave an address. 

Bob Rankin’s teaching and research interests have focused upon 
problems of constitutional law and of state and local governments. 
His interest in the problems of state and local government is reflected 
not only in his bibliography but in his activities as a consultant and 
politician. In 1949 he was asked to serve as project director of the 
Connecticut Commission on State Government. He also helped to 
develop a new program of government for the District of Columbia. 
As recently as 1967, he was appointed to a state commission to study 
local government in North Carolina. 

But it was perhaps as an elected member of the Durham City 
Council that Bob became most intimately involved in problems of 
local government. He was elected to the Council as a member at large 
in 1955 and served in this capacity until 1960. During that period 
he was elected permanent chairman of the Durham City-County Char- 
ter Commission. The Commission proposed a plan for city-county 
consolidation that unfortunately was defeated at the polls. Speaking 
at the time of his retirement from the Council, the then Mayor E. J. 
Evans said: “His wise judgment, thorough knowledge of governmental 
affairs and keen understanding of the problems of the people have 
been a source of inspiration to all of us.” 

Bob’s retirement from the City Council coincided with his appoint- 
ment by President Eisenhower as a member of the United States Civil 
Rights Commission. Shortly after the establishment of the Commis- 
sion in 1957, Bob had been asked to serve as a consultant to that Com- 
mission. In this capacity he helped to prepare and edit the Commis- 
sion’s 1959 report entitled “With Liberty and Justice for All.’’ Gordon 
Tiffany, the staff director of the Commission, has said: “Bob Rankin’s 
influence permeated the 1959 Report which this Commission sent to 
the Congress. It was, therefore, peculiarly appropriate that the Presi- 
dent should choose him to replace Governor Battle on the Commission 
when the Governor resigned early in 1960. During the course of Com- 
mission meetings and in the work of the Commission staff, we, again 
and again, find ourselves turning to Bob Rankin for advice, for the 
exercise of his keen judgment, and for the use of his felicitous pen.” 
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Increasingly in recent years Bob Rankin’s teaching and research 
interests have focused upon civil liberties. In 1963 he was invited to 
give the annual Edmund James Lecture at the University of Illinois, 
and he chose as his theme ““The Impact of Civil Rights upon ‘Twentieth 
Century Federalism.” In response to those who were critical of federal 
activity in the supervision of state elections, Dr. Rankin replied that 
“States rights advocates would win more victories with better causes.”’ 
In 1964 Bob was one of nine distinguished scholars selected for the 
Phi Beta Kappa Visiting Scholar program. In this capacity he 
lectured on civil rights at a number of colleges and universities through- 
out the nation. In 1967 he was invited to give the commencement 
address at Duke University, and he chose as his topic ‘““The Roots of the 
Tree of Liberty.” 

In addition to his activity as a member of the Durham City Council 
and more recently as a member of the United States Civil Rights Com- 
mission, Bob has taught a full schedule as a professor of political 
science. At one time Bob taught courses in state government, Amer- 
ican political institutions, and American constitutional law. Much of 
his significant research was done at a time when a twelve-hour teach- 
ing load was considered normal. In recent years Bob has concentrated 
his teaching in the area of American constitutional law and civil 
liberties. Student demand for his courses has necessitated his offering 
two sections of the same course. A recent student evaluation of his 
courses describes him as “‘a delightful personality and an outstanding 
professor.’’ His keen sense of humor is appreciatively noted, and he is 
described as “‘heavily interested in the human side of the law.” 

Robert Wilson and Bob Rankin are the two architects of the De- 
partment of Political Science at Duke. Political science was first taught 
at Duke by Alpheus T. Mason, recently retired from Princeton Uni- 
versity. At that time political science courses were offered in the De- 
partment of Economics. Mason was joined by Robert Wilson in 1925 
and by Bob Rankin in 1927. Robert Wilson and Bob Rankin had 
been roommates at Princeton. A separate Department of Political 
Science was established in 1934 with Robert Wilson as chairman. 
Robert Wilson served as chairman of the department from 1934 to 
1948, and Bob Rankin served as chairman from 1949 to 1964. Under 
their leadership the department grew both in numbers (to its present 
size of twenty-one) and in professional stature. 
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During this period of thirty years, the department had awarded by 
January of 1963, 126 M.A. and 69 Ph.D. degrees. (To date the num- 
ber of Ph.D. degrees awarded has climbed to 107). Bob Rankin has 
supervised the dissertations of approximately twenty-six students. 
Many of the graduates of the department have made distinguished 
records. Among them are at least three college presidents, several past 
or present chairmen of political science departments (Illinois, Ken- 
tucky, Wellesley, Fordham, Lafayette, Maryland, East Carolina, West 
Virginia), recognized scholars, and public officials. 

Bob Rankin’s activities, both personal and professional, reflect a 
life of dedication to education and public service. In addition to the 
activities mentioned above, he is a ruling elder of the First Presby- 
terian Church, a past president of the Durham Rotary Club, a trustee 
of Tusculum College (which honored him with an LL.D. degree in 
1958), and the faculty representative on the Duke Athletic Council. 
The last mentioned post was more than honorific, for Bob has long 
been interested in athletics at Duke and has made constructive sugges- 
tions for their nurture. 

As a teacher, administrator, and public servant, Bob Rankin has 
made significant contributions to Duke, to Durham, to North Caro- 
lina, and to the nation. 


R. Taylor Cole and John H. Hallowell 
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Floyd M. Riddick / State and Local Government: 
Scholar and Participant 


The public career of Professor Robert S. Rankin is a testament to 
that portion of the Declaration of Independence “‘that all men . . . are 
endowed by their Creator with certain unalienable Rights; that among 
these are Life, Liberty, and the pursuit of Happiness. ‘That to secure 
these rights, Governments are instituted among Men, deriving their 
just powers from the consent of the governed.” 

To accomplish this end more nearly, Dr. Rankin taught that the 
governed must place emphasis on and turn their attention unstintingly 
to government at the local level because it is there that the individuals 
have the best opportunity to make their influences felt, and because 
it is there that the average citizen can best understand and cope with 
the problems of self government. He has directed most of his attention 
over the past forty years to this phase of our governmental system, 
although he has also concerned himself with government on the na- 
tional level. He has written much on state, municipal, county, and 
local government and has directed numerous dissertations in these 
fields for doctoral candidates. 

As early as 1934, articles by Professor Rankin on methods of im- 
proving local government appeared in nationally recognized period- 
icals such as the National Municipal Review. ‘These articles heralded 
what was then a fairly new approach to local government—the county- 
manager plan. Using Durham County as his model, Dr. Rankin 
demonstrated convincingly how the businesslike methods available by 
the adoption of the county-manager plan of government could lift a 
county from the financial disaster column and place it in a position of 
fiscal responsibility. As he pointed out, under this county-manager 
plan, Durham County, which had been operating at a deficit in 1930, 
with an outstanding debt of $2.3 million, in four years achieved finan- 
cial surpluses, and reduced its outstanding debt by almost half a mil- 
lion dollars.1 


1.See Rankin et al., “The County Manager Plan Proves Itself.’ National Municipal 
Review, XXIII (Oct. 1934), 511-513. 
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With the events of the 1930’s bringing the very tenets of self gov- 
ernment into question, Professor Rankin wrestled not only with the 
problems of the administration of local government but also with the 
theory underlying the importance of strong local government. In an 
address before the-Durham Real Estate Board in 1940, Professor Ran- 
kin posited the statement that “democracy depends upon the mainte- 
nance of good local government.”? With this hypothesis, he examined 
in turn the three possibilities facing our country and the rest of the 
world. 

First, to paraphrase his conclusions, democratic government could 
be abandoned as a noble but failing experiment, much as prohibition 
had been abandoned almost a decade before with the repeal of the 
Eighteenth Amendment. Secondly, there could be a transfer of all 
powers to the central government in an attempt to save democratic 
government from itself as well as from outside enemies. 

Dr. Rankin proceeds to analyze the flaws in this remedy, pointing 
out that local government provides the education for government 
needed in a democracy much as the root system of trees provides suste- 
nance for its highest branches. Further, certain functions of government 
at the local level simply cannot be shifted to the central government. If 
such an attempt were made, these functions would simply die off, 
leaving the citizens that much the poorer. Dr. Rankin further points 
out that community spirit and local pride are very often intimately 
associated with the governments of these communities. To destroy 
local government would be tantamount to destroying this spirit and 
pride. 

Unable to find a satisfactory solution in the first two, Dr. Rankin 
turns to a third possibility as an answer for the survival of local and 
democratic governments that would entail improvements in local gov- 
ernment itself. Of primary importance in this prescription is the in- 
gredient of increased care in the selection of local officials. Since local 
government is the proving ground for officers and employees from 
which state and national officials are chosen, each local official should be 
selected carefully and with the idea that this man or woman may some 
day be called upon to perform governmental functions of the highest 
order. Rankin also suggests that “if the local citizenry wished to im- 
prove the quality of local government they should cease the perpetual 


2.Durham Morning Herald (Feb. 16, 1940), p. 3. 


Scholar and Participant 5 


battle of trying to acquire ‘special favors’ in their own behalf”: 
support this charge he cites the Recorder’s Court as a popular site for 
such favor seeking. Another contention is that the governed do not 
voice constructive criticism, an element that Dr. Rankin believes would 
give a needed stimulant to prod the local government into appropriate 
action and the acceptance of its responsibility. These hypotheses, of 
course, anticipate an informed citizenry; the governed would be ex- 
pected to keep abreast of local governmental activity in order to be in 
a position to criticize intelligently any action or inaction by its local 
government. If these ends were to be accomplished, Professor Rankin 
feels that the democratic governments would have a chance in their 
fight with the forces of “‘totalitarianism.’’* 

In July, 1940, Professor Rankin wrote an article which seemed to 
be a refinement and crystallization of his thoughts on the future of 
our form of government and which reasserted his belief that the “bul- 
wark of democracy is local government.’* Thus he joined hands with 
a long line of distinguished commentators on government, whom he 
had often quoted and used as authorities in his lectures. In this article 
he quotes, for example, Blackstone, as writing “that the liberties of 
England may be ascribed above all things to her free local institutions. 
Since the days of their Saxon ancestors, her sons have learned at their 
own gates the duties and responsibilities of citizens.’’> He quotes Wil- 
liam Bennett Munro at greater length to the same effect: 


Democracy is said to have an educative value. Its eulogists are fond 
of asserting that it enlightens the people. But the educative value of a 
democracy depends very largely upon the nature and spirit of its local 
institutions. The county, the town, and the parish are potential schools 
of citizenship, as both England and America have long since discovered. 
It is in the ward caucus and in the town meeting that people most easily 
learn the first lessons in the art of governing themselves. Until you learn 
to govern, or be governed by, your own neighbors it is futile to expect 
that you can successfully govern people afar off. The complications and 
difficulties of government increase as the square of the distance. It is for 
this reason that the tree of liberty is more firmly rooted in English-speak- 
ing than in Latin Countries. Local institutions in England and in the 
United States are more truly democratic than in the countries of continental 

3. Ibid. (Feb. 17, 1940), p 

4. Robert S. Rankin, The Rests of the Tree of Liberty,” South Atlantic Quarterly, 
XXXIX (July, 1940), 276. 

5. Ibid. 
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Europe, they stand more firmly upon their own feet, have a greater degree 
of independence, and contribute more substantially to the political educa- 
tion of the people.® 


In spite of the truth in this theoretical position, however, Dr. Ran- 
kin noted an incréasing trend in the United States toward centraliza- 
tion of powers in the respective state governments or in the hands of 
the federal government at Washington. Some of this shift in power, 
he feels, is a result of the improvement in “transportation and commu- 
nications facilities.’’ This improvement has fostered the transfer of 
some “‘functions that formerly could have been better performed by 
the State” or national governments but which have been left with 
the county because of lack of these facilities.7 

Another impelling force for the centralization of power can be 
found in the “inefficiency of our local units of government.’’® Dr. 
Rankin cites such areas as road building, public welfare, and educa- 
tion as aspects of government in which local units are “sadly lacking.” 
Finally, he notes the baneful effects of political machines on the confi- 
dence of people in their local government. 

Reacting to the circumstances and picture depicted above, Profes- 
sor Rankin examines the alternatives: The first question: Can an an- 
swer be found by shifting to a fascist or socialist state? For those who 
feel that it cannot happen in the United States, Professor Rankin calls 
to their attention the following quotation from the then Secretary of 
the Interior Harold Ickes: 

One by one, in other lands, the lamps of reason are going out. Whether 
they will be relighted in our time, or in our children’s time, no one may 
dare say. Will they grow dim in our own country too? Five years ago, 
when the darkness first began to settle over Europe, no intelligent man 
or woman in this country would have taken the question seriously. To- 
night no intelligent man or woman can think of much else. 

Countries that today enjoy the blessings of liberty under democratic 
forms of government tomorrow may find themselves deprived of those 
liberties by a totalitarian dictatorship. Concentration camps and liquida- 
tions have become common expressions on the tongues of supposedly hu- 
manitarian and liberty-loving peoples. Men and women whose unfortunate 
lot is to live under a modern despotism are not permitted to seek happiness 
as individuals. They are pawns of a totalitarian state, cannon fodder, 
political robots, sterilized intelligences who may not live their own lives 


6. Ibid. 7. Ibid., p. 277. 
8. Ibid. 
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in their own way; who may not express their thoughts freely; who may 
not worship God according to their own consciences; who may not vote 
unless they are prepared to say “yes.” 

And let us make no mistake. Totalitarianism is on the march. We 
are not safe. Totalitarianism is insidiously boring today from within the 
temple of our liberties as well as assaulting it from without.® 


Putting this approach aside as an inappropriate answer, Dr. Rankin 
rejects, for the already mentioned reasons, the centralization of powers, 
making a plea for the strengthening and cleansing of local govern- 
ments as the last best hope of preserving our system of government. 
Filled with eternal optimism, he concludes that already the reaction 
against centralization of power is turning the tide in favor of local 
government.’° 

In the 1950’s, Professor Rankin further sharpened his focus on state 
government, this time with an article in the “Tar Heel Social Studies 
Bulletin,’’! followed by the publication of a definitive study on The 
Government and Administration of North Carolina. 

In the article, he pointed out that certain reforms or improvements 
were desirable in order to improve North Carolina’s political life. As 
summarized by the Durham Morning Herald, they included: 


1. “The State’s administrative machinery greatly needs overhauling. 
North Carolina’s government is the largest business in the State, employ- 
ing 60,000 persons and spending annually more than four hundred million 
dollars. . 

“Complex as it has become, our State’s government has never had a 
planned administration organization. Bureaus and boards, departments and 
commissions have been added in haphazard fashion.” 

Dr. Rankin points out that a commission is now studying the State’s 
governmental administration and is making recommendations. 

2. “Real need exists for constitutional revision . . . much of the present 
State Constitution is obsolete in spite of numerous worthy provisions.” 

3. “Reapportionment of the General Assembly, particularly the Senate, 
should be made immediately. Although the State Constitution provides 
for reapportionment each decade, none has been made since the census of 
1940. As a result the General Assembly has lost much of its representative 
character.” 

For example, Cleveland County with a population of 64,000 has one 
representative, as does Tyrrel County with 5,000 residents. In the State 

g. Ibid., pp. 278-279. 10. [bid., p. 280. 


11.See Durham Morning Herald (Jan. 16, 1955), Sec. 1, p. 6. 
12. New York, 1955. American Commonwealths Series, ed. W. Brooke Graves. 
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Senate, one senator represents 48,253 constituents while a fellow senator’s 
home district has 196,160 persons. 
4. “Education and highways should remain under control of the State. 
These services have become matters of statewide, as well as local concern.” 
5. ‘It is high time that sound financial planning be made for the 
future. A sudden drop in revenue would leave the state in an impossible 
financial situation. . . .”18 


In the book on North Carolina government, Dr. Rankin discusses 
not only the problems of state government but returns to the field of 
local government, pinpointing some of the new developments in local 
government and the problems associated therewith. The growth of 
the suburbs is one such area to which he gives much attention. He 
notes that the people on the fringes of the metropolitan areas ‘remain 
dependent upon the municipality and thereby in effect increase its 
population and the demands upon its government, without, at the 
same time, contributing toward taxes.” To illustrate the point, Dr. 
Rankin reminds the reader of municipal fire protection which sub- 
urbanites expect to receive from the city fire departments without 
contributing toward upkeep through taxes.14 Annexation, of course, 
would be a partial answer to such problems, but as Dr. Rankin points 
out, there are always many barriers to annexation which prevent it 
from being a cure-all.1° Finally, he once again returns to what is a 
recurrent theme in his writings on local government—the benefits of 
the council-manager form of government.'® 

Toward the end of the 1940’s, Professor Rankin began to utilize 
his scholarship in political science in the field of government—Rankin, 
the professor of political science began to merge with Rankin, the 
political practitioner. In 1949 he was appointed one of three project 
directors for the Connecticut Commission on State Government organi- 
zation. The commission was assigned the task of studying state high- 
way, health, and military agencies. Professor Rankin was assigned the 
study of military agencies.1* 

The year 1955 was a landmark in Professor Rankin’s involvement 
in local government. Not only had he been a contributor to publica- 
tions but in March of that year he announced his candidacy for coun- 


13.Durham Morning Herald (Jan. 16, 1955), Sec. 1, p. 6. 

14. Rankin, Government and Administration of North Carolina, p. 339. 
15.Ibid., pp. 340-341. 

16. [bid., p. 352. 

17.See Durham Morning Herald (Aug. 21, 1949), Sec. 1, p. 4. 
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cilman-at-large on the Durham city council. He won this first quest 
for public office with a total of 3,140 votes—the largest number of votes 
cast for any candidate for that post.1® Thus, he began a five-year tenure 
of office on a city council!® which was destined to make many crucial 
decisions affecting the future of Durham and the surrounding area. 

The Durham Morning Herald characterized the powers of this 
council as follows: 


In legal respects, the City Council is the City of Durham. 

All of the powers conferred upon and delegated by the Legislature to 
the city are invested in the Council—with only a few minor exceptions. 

Under the City Charter, the policy-making body has the power “to 
make such ordinances, rules and regulations as it may deem necessary for 
the proper government of the city and to promote and safeguard the health, 
morals, safety and general welfare and convenience of the public.” 

It also is given the power to provide means of enforcing such ordinances 
—by the use of fine, imprisonment, or otherwise. 

On a more common level, the City Council serves as a sounding board 
for the public’s desires and proposals. Constituents of the six members 
from wards do not hesitate to bring their requests or complaints to their 
representative. 

And the six members elected at-large receive the same type of commu- 
nication from the entire city.?° 


In July, 1955, the council proposed an $8 million bond issue for 
water, sewer, and street improvements.*! The following year a five-man 
commission was set up with Dr. Rankin as a member to study the 
feasibility of building a National Guard Armory. The commission 
filed a favorable report, with Professor Rankin voting in the affirma- 
tive.22 A somewhat more controversial issue arose in 1957—the fluorida- 
tion of Durham’s drinking water. Joining with the majority of the 
council, by a vote of 7 to 5, he went along with the council to put 
fluoride in the water.** But this did not prove to be the last word on 
this subject. A post card poll on fluoridation was held, which resulted 
in a two-to-one vote against the council’s action. As a result, the city 
council backtracked in early 1958 and dropped the whole idea. AI- 


18. Durham City Council, Minutes, May 16, 1955. 

19.In April, 1959, Professor Rankin filed for a second term and was re-elected. See 
Durham Morning Herald (April 15, 1959), Sec. A., p. 1, for announcement of candidacy 
for re-election. 

20. Ibid. (April 16, 1960), Sec. C, p. 1. 

21.Ibid. (July 6, 1955), Sec. 2, p. 1. 

22.Durham City Council, Minutes, Aug. 20, 1956, p. 498. 

23.Durham Morning Herald (May 7, 1957), Sec. A, p. 1. 
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though Rankin agreed that “fluoridation [is] . . . a dead issue,’”24 he 
“was ‘disappointed’ in the council’s handling of the issue.” “Rankin 
said the council should not let the poll determine the outcome.”?® 

In June, 1958, the council voted unanimously, but against the 
advice of the city manager, to create an urban renewal commission.?® 
In July of the same year, Dr. Rankin was named by Mayor E. J. 
Evans to head a city council committee to “study the city’s retirement 
and pension programs.’’*”? In the same month his deepening responsi- 
bility in city affairs was made evident by his appointment by Mayor 
Evans “to the city council’s legislative committee. . . . The group 
[was] . . . charged with the responsibility of preparing for Durham 
county’s legislative delegation any new laws or changes in existing 
statutes that would be beneficial to the city.”*8 

A detailed plan for urban renewal to eliminate the city’s slums was 
approved by the council in November, 1958.29 Early in 1959, the 
council approved a bond issue for airport improvements, and voted 
to set up a planning group for the highly successful Research Triangle 
Parkes 

In July, 1959, the committee on the retirement system for city 
employees, appointed by the mayor in 1958, and chaired by Dr. Ran- 
kin, made a report which was discussed by its chairman on WTVD, 
the local television station. The Durham paper reported that the 
chairman of the committee had said: 


“Provisions for retirement in so far as city employees are concerned 
are not quite fair to the employees now. . . . We do have a retirement 
plan, but the stipends aren’t sufficient. 

“People have been forced to work until they are really quite old, to 
obtain the necessities for living,’ he continued. 

Dr. Rankin’s committee is working toward a two-fold goal: to find a 
suitable means of increasing the amount of retirement pay without undue 
cost to the city, and to set a definite age for retirement purposes.31 


That same month another commission was set up by the council 
to study the possible merger of Durham county government with that 


24.Ibid. (Jan. 3, 1958), Sec. A, p. 1. 

25. Ibid. 

26. Ibid. (June 10, 1958), Sec. B, p. 1. 
27.Ibid. (July 11, 1958), Sec. B, p. 1. 
28.Ibid. (July 12, 1958), Sec. B, p. 1. 
29.Ibid. (Nov. 18, 1958), Sec. B, p. 1. 
go. Ibid. (April 3, 1959), Sec. B, pp. 7-8. 
31.Ibid. (July 20, 1959), Sec. A, p. 1. 
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of the city of Durham.*?, This commission was also chaired by Pro- 
fessor Rankin.®* But before this last study was completed, he accepted 
a call to service in the national government: he was appointed to the 
U.S. Commission on Civil Rights. This position cut short his role in 
local government. In a ruling handed down by the Attorney General 
of North Carolina, it was concluded that by accepting the post on the 
U.S. Civil Rights Commission he had vacated his seat on the City 
Council.** 

When Mayor Evans was informed of the decision of the Attorney 
General, he stated that it: 


“is a great disappointment to Dr. Rankin as well as to myself and other 
members of the council. 

“Dr. Rankin was very devoted to his service on the council and proud 
of the role he was playing for the future development of our country. 

“His wise judgment, thorough knowledge of governmental affairs and 
keen understanding of the problems of the people have been a source of 
inspiration to all of us.’’® 


This verdict did not conclude his interest in local government, 
however. As recently as June, 1967, in his commencement address at 
Duke University, he devoted most of his speech to the subject of gov- 
ernment. As might have been expected, he used this important occa- 
sion for his summation of observations and conclusions of a lifetime in 
political science with particular attention to the area of local govern- 
ment. The following excerpts from the address speak for themselves: 


The pervading fear of “big government” in Washington . . . has reached 
epidemic proportions. It is not my intention to assuage this fear by assur- 
ring you that there is no reason for concern over the continued prolifera- 
tion of power in Washington. To do so would be to ignore the whole 
history of the development of our system of government, which has been 
marked by suspicion of, and resistence to, centralized authority. 

. . . Our forefathers, although well aware of the potential dangers of 
centralized government, nevertheless recognized the need for flexibility in 
our system of government in order to cope with inevitable changes in our 
society. It is my contention, then, that while we should be always vigilant 
against encroachment on our liberties by the central government, such 
vigilance does not mean blind and unreasoning opposition to any new 
program or exercise of power by the federal government. 

32. Ibid., Sec. B, p. 1. 

33-Ibid. (Aug. 16, 1960), Sec. A, p. 1. 


34. Durham City Council, Resolution Book II, p. 212. 
35.Durham Morning Herald (Aug. 16, 1960), Sec. A, p. 1. 
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Instead, what is called for is first a thoughtful appreciation that there 
are areas in which only a strong central authority can act effectively. 
Secondly, in areas where we feel the federal government’s role should re- 
main limited, we must not merely parrot the phrase “states’ rights” but 
rather present effective and meaningful alternatives at the state and local 
level. 

Many of the country’s problems are truly national in area and dimen- 
sion, and the limited resources of the separate states simply cannot deal 
with them effectively. 

... As the government at Washington increases in size and power, the 
states and local units have lost influence in certain notable areas. You 
will notice that I said the states have lost influence, not withered away... . 
From 1950 to 1963, the federal government gained 431,111 new employees 
while the states were gaining 2,903,000. State budgets have grown just 
as rapidly. . . . However, in the fields of education, health, welfare, and 
others, there has been a shift in power away from the states. 

. . . Another reason for increased power of the central government is 
that the states and the local units of government have too often failed to 
meet the social, economic, and political issues of this generation. 

.. + Yet I believe that to despair of state and local governments be- 
cause of their past inadequacies is as shortsighted as believing that “‘states’ 
rights” is a panacea for all the strains and stresses of modern life. 

There are many signs of revitalization of state and local governments. 

I believe there must be an increasing awareness on the part of fed- 
eral officials in Washington that there are limits to the effectiveness of 
the federal government in dealing with local disturbances and problems, 
and that increasing efforts should be made to work with, not against, local 
officials. Finally, federal officials, such as Secretary Gardner, have stressed 
the need for creative federalism, in which the federal government would 
rely on local governments and local citizens to administer federal programs. 

But if there is to be a revitalization of local governments, the states 
and their subdivisions must meet this challenge with new and creative 
programs and with competent and intelligent local officials. 

. . . The major problem confronting the states today is that of law 
enforcement. ... ‘To combat it requires dispatch, and also impartial and 
positive action. Making the job of law enforcement even more difficult, 
some people believe that it is permissible to disobey a law simply because 
they do not like it. If this were true, I wonder how much money the 
government would garner from the personal income tax. The right of 
revolution, as developed by our forefathers, was never intended to justify 
citizens’ disobeying laws they do not like... . 

There are other functions of government such as education and health 
care that lend themselves to local control... . 

Equally as important as the proper performance of the responsibilities 
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placed on our states and their subdivisions is the modernization of these 
units of local governments to enable them to achieve the basic standards of 
social, economic, and political justice. For instance, in North Carolina, 
there are one hundred counties. Why? Chiefly for the rule of thumb that 
was responsible for their creation. This rule required that counties be 
small enough in size to enable a citizen to milk his cow, travel to the 
county seat to transact his business, and return to his home by milking 
time in the evening. If the same rule were followed today, at least eighty 
of the hundred counties could be eliminated. Local pride, debts, and differ- 
ing tax rates stand in the way. 

Let us get closer home. Citizens of the City of Durham, located in 
the County of Durham, have a dual government where only one is neces- 
sary. There exist within the County of Durham, which includes the City 
of Durham, two school systems, two police systems, two governing bodies, 
two governmental managers, two tax offices, and two tax bills for the 
residents of the City of Durham to pay. Granting that the unification of 
these two units of government might not afford the tax relief that some 
of us would desire, the resulting one unit of government should be more 
efficient and effective. Yet a few years ago a plan for this unification was 
turned down by the citizens, and the vote was not even close. Some piece- 
meal unification has occurred since then, but it is high time that the 
matter be reconsidered. 

... Finally, by improving the quality of local and state government in 
the United States, we preserve our democratic system of government... . 

To participate effectively in local government and community activi- 
ties requires a change in attitude by many college graduates. Up to now 
many of you have been critical of office-holders in government, of the 
policies of those in power, and of the instruments of government. There 
is no doubt that these persons and agencies have been open to criticism, 
and I hope they have profited by your critical remarks. Good and thought- 
ful criticism is always valuable... . 

.. . Your participation in community government demands very little, 
but the rewards are great. By fulfilling these responsibilities of citizen- 
ship, you will not only aid in the preservation of our federal state, but 
you will be maintaining the democratic character of our American govern- 
ment. 
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S. Sidney Ulmer / Searches, Seizures, and 
Military Justice” 


I 


When the Uniform Code of Military Justice (UCMJ) was enacted 
in 1950,! Congress was responding to insistent demands for revising 
the system of military law then prevailing in this country. Such an 
occurrence was neither new nor unwarranted. Substantial changes in 
the Articles of War were legislated in 1806, 1874, 1916, 1920, and 
1948.2, The last two revisions in this series came about largely as a 
consequence of complaints from “‘citizen-soldiers,’”’ many of whom ex- 
perienced military “due process” during the two world wars. These 
complaints ran the gamut from inhuman treatment in military prisons 
to unfair trial and pretrial procedures. 

During World War I, American military police in Paris were 
charged with using strong-arm methods in making wholesale arrests of 
American soldiers. Once arrested, the prisoners were frequently sub- 
jected to maltreatment, which allegedly included such tortures as being 
struck by guards or forced to swallow lighted cigarettes, and “en- 
couraged” to confess by physical and psychological coercion. At trial, 
the military defendant ran some of the same risks as the indigent de- 
fendant in a civil court, i.e., the possibility of having inexperienced 
counsel assigned for his defense. Shortly after World War I, it was 
suggested in Congress that an enlisted man who “ignorant of his 
rights, unappreciative of the consequences, is placed on trial before a 
court-martial for his life, and has assigned to him for his defence a 
newly joined second lieutenant who stands before the court more like 
a culprit than the accused himself, frightened, inexperienced, knowing 
nothing of life, knowing nothing of law, and less than nothing about 
courts-martial procedure, . . .”* cannot possibly receive a fair trial. 


* The research on which this paper is based was supported by the Institute of 
American Freedoms. 

1.U.S., Statutes at Large, LXIV, 129 (1950). 

2.Ibid., II, 359 (1806); XVIII, 274 (1847); XXXIX, 587 (1916); XLI, 787 (1920); 
LXII, 627 (1948). 

3. U.S. Congressional Record, Feb. 27, 1919, 65th Cong., 3d Session, p. 4505. 
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While this characterization of assigned counsel might not have been an 
accurate one, there seems little doubt that inexperienced counsel were 
frequently assigned in court-martial cases. More important, however, is 
what the legislators believed. 

During United States involvement in France, Congress was deluged 
with reports of military commanders who followed no set rules of 
procedure, convicted innocent men, and dispensed unjust sentences. 
As a contemporary writer put it: ““The picture is that of a military 
tyrant sitting haughtily in his office with a trembling soldier before 
him; a complaint against the soldier for an infraction of Army rules; 
a hurried, summary questioning of the accusor and one or two subordi- 
nates, no thorough investigation; no opportunity to the accused to se- 
cure counsel, speak for himself or obtain witnesses; no standard of 
proof which must be met; no impartial judge or jury but rather a 
tyrant’’* who stands ready to convict and punish severely for trivial 
violations. This picture, undoubtedly overstated, was accepted by a 
number of congressmen. In responding to the complaints received, 
Congress quickly reached the conclusion that new legislation was 
needed. This in spite of the fact that, given the validity of many of 
the charges, the malfeasance was attributable to the individuals in- 
volved rather than to the Articles of War and the procedures estab- 
lished under them. 

Legislation enacted in 1920 failed to prevent numerous complaints 
in World War II. During that war, the death penalty was pronounced 
for such acts as refusing to obey the order of a superior officer. Officers, 
themselves, were not above maltreatment. In one case, a second lieu- 
tenant was discharged after a court-martial conviction on charges served 
on him an hour and twenty minutes before trial. In 1945 Senator 
Wayne Morse held military courts guilty of “the grossest types of mis- 
carriage of justice.””® 

The number of men involved in World War II greatly exceeded 
the number participating in World War I. This resulted in a much 
greater absolute number of courts-martial. The rate of such trials in 
World War II, however, was three per thousand as against nine per 
thousand in World War I. Moreover, in World War II approximately 


4.G. C. Bogert, “Courts-Martial; Criticisms and Proposed Reforms,” Cornell Law 
Quarterly (1919), pp. 35, 19. The writer did not subscribe to this view, considering it 
overdrawn. 

5. New York Times (Nov. 7, 1945), p. 8. 
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40,000 lawyers, or one-fourth of the American bar, was in the service. 
Many of these lawyers served in the Judge Advocate General’s Corps 
and, undoubtedly, had some impact on procedures in the military 
legal system. Yet, many of the 80,000 men convicted by courts-martial 
in World War II objected to the treatment accorded them. In one 
survey of five hundred servicemen, 18 per cent complained of inade- 
quate counsel, faulty procedures, or the structure of the court. During 
the war itself, concern over court-martial procedures and practices was 
subordinated to winning the war. General Eisenhower remarked in 
1947 that when forces were mobilized in some distant part of the world 
to fight under “fearful conditions,’ there was need for “autocratic 
government” in those forces “as severe as we have ever had on this 
earth.’’® This view is not inconsistent with the restoration of the death 
penalty in 1942 for desertion, advising or abetting desertion, and mis- 
behavior of a sentry on duty. Courts-martial imposing this sentence 
were required to indicate whether death was to be by hanging or 
shooting, with the former being considered the more ignominous. 

While recognizing the need for strong measures to deal with cer- 
tain kinds of misbehavior, the government was not insensitive to the 
abuses and irregularities which the stresses of war can cause. From 
1941 to 1945, 102 men paid the death penalty. For these men, irreg- 
ular procedures discovered after the fact were irrelevant. But as early 
as 1943 President Roosevelt was called upon to review many court- 
martial decisions. Shortly thereafter, Secretary of War Robert P. Pat- 
terson announced that the Army would reconsider 27,500 court-martial 
cases. Special clemency boards were established to review all sentences 
of general court-martial prisoners then in confinement and those over- 
seas upon return to the United States. If this task were carried out 
carefully, Patterson said, “with due regard for the individual differ- 
ences in offenders and offenses, with the desire to deal as justly as 
possible with the offender, but at the same time not forgetting the vast 
majority who maintained an honorable record, the Army will retain, 
and deserve to retain, public confidence in its system of military jus- 
tice.”7 The confidence to which Patterson referred was not to be 
realized. 

In May, 1947, the Undersecretary of War, Kenneth C. Royall, 


6. Ibid. (Jan. 21, 1947), p. 18. 
7.Ibid. (Nov. 17, 1944), p. 19. 
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identified the alleged deficiencies in the court-martial system during 
World War II as (1) discrimination between officers and men, reflected 
particularly in the prohibition that enlisted men may not serve on 
courts-martial, (2) excessive initial sentences, (3) command control, and 
(4) insufficient use of legally trained officers. By implication, two of 
these problems were due to improper use of discretion. Sentences were 
not required to be excessive and legally trained officers could have been 
used to better advantage. Command control and the discrimination 
between officers and enlisted men, on the other hand, were both built 
into the system by the Articles of War. A former officer on General 
Eisenhower's wartime staff has been quoted as saying that “I do know 
from experience in two wars that without violating a comma of Article 
37 [pertaining to trial irregularities] I, as a commanding officer, could 
get any verdict I wanted from any court chosen from my command.”® 
This ability was the result of the fact that courts-martial were ap- 
pointed and convened by the commanding officer of the person to be 
tried—the same officer who controlled promotion and other forms of 
advancement for many of those who might be appointed to such courts. 
Discrimination between officers and enlisted men has always been a 
fundamental part of the military system of justice. This is seen in 
the 1806 provision that officers under arrest were to be confined to 
quarters while enlisted men were to be stockaded, as well as in the 
prohibition in the 1920 legislation that officers were not to be tried 
by summary courts-martial. Consequently, when Congress began to con- 
sider new legislation in the late forties, proposals to meet both these 
problems and to alleviate others were presented. 

The 1948 revisions made by Congress involved no changes in Arti- 
cle 37, and command control was retained in Articles 8 through 11 
governing the appointment of courts-martial, Judge Advocates, and 
defense counsel. The new legislation, however, specifically granted en- 
listed men the right to serve on a court-martial and an enlisted defen- 
dant the right to have up to one-third of the court that tried him 
composed of non-officers. Other discriminations were retained. Thus, 
officers were not to be tried by Summary Courts and enlisted men were 
not to be appointed to such courts. As a consequence, many of the 
arguments about excessive command control, rank discrimination, and 


8. U.S., Congress, House, Committee on the Armed Forces, Report of Sub. No. 1. 
8ist. Cong., 1st Session, 1949, p. 717- 
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other shortcomings were not quieted by the 1948 changes. The fol- 
lowing year, Secretary of Defense James V. Forrestal appointed a com- 
mittee to study the desirability not only of incorporating new and 
better provisions promoting military justice in a new code but also to 
consider the possibility of a single code to cover all the services. The 
committee produced the UCM] passed by Congress in 1950. 


II 


The significance of “civilian-soldier” status in promoting reform 
lay in the heightened sensitivity of the draftee to disparities in civil and 
military justice—disparities which, for the professional military man, 
either went unnoticed or occupied a low priority in his population of 
“problems.” ‘The notions of due process or fair play instilled in Amer- 
ican citizens from earliest school days and reinforced through later 
direct or vicarious contacts with government are likely to be so in- 
grained by adulthood as to become pronounced expectations. As 
President Johnson has learned in recent years, frustrated expectations 
may produce greater pressures on and problems for government than 
the specific contents of the problems themselves. In any event, it has 
been suggested elsewhere that “in a political system in which indi- 
vidual preferences are given equal weight, the value of priorities 
adopted in the system will inevitably encroach upon the variant values 
of any sub-system involving substantial numbers of citizens who partici- 
pate in both systems.’”’® This is to be expected if what is valuable in 
one setting is worth preserving in another. Admittedly, the context 
of due process, procedural rights, and personal liberty may mediate 
their value. But the degree of mediation will depend on the extent 
to which differences in context are considered relevant and significant 
variables in evaluating personal rights. 

For the professional military man, encroachments on individual 
rights may be viewed as necessary if the goals of military organization 
and activity are to be attained. It may be argued that there can be no 
victory without command; no command without discipline; and no 
discipline without legal procedures suited to the regulation of military 
life, even if such procedures are insensitive to the refinements which 


g.S. Sidney Ulmer, Military Justice and the Right to Counsel (Lexington: University of 
Kentucky Press, 1969). 
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federal and state bills of rights exhibit. For the amateur and temporary 
citizen-soldier, who constituted the bulk of our forces in World Wars 
I and II, such allowances for the exigencies of the military system may 
seem excessive. If this perspective is correct, one would expect Con- 
gress, in legislating a new military code, to direct its efforts toward 
bringing the values of the civil and military systems into a relationship 
of greater coincidence. 

The disparity between military and civil procedures for regulating 
personal behavior should not come as a shock to anyone familiar with 
the historical development of military law in the United States. The 
Republic was born out of fear of and reliance on military power. We 
responded to that fear by subordinating military power to civil author- 
ity. On the second dimension, however, we allowed, nay perpetuated, 
the development of a military legal system conceptually apart and with 
little interference from the civil courts. Article I of the Constitution 
empowers Congress to “make rules for the government and regulation 
of the land and naval forces.” This provides authority for the Articles 
of War and the Manual of Courts-Martial,’° which together constituted 
the “Constitution” of the Armed Forces until 1950. But action taken 
under the Articles was never subject to review in the civil courts in a 
manner similar to that prescribed for action taken under other con- 
gressional statutes. From the beginning, the Articles established a 
legal system of military courts and appellate bodies in which decisions 
were viewed as “‘final’’ and not subject to review by civil courts. While 
federal civil courts have habeas corpus jurisdiction over applications 
from persons confined by military courts, the scope of matters open for 
review has always been more narrow than in civil cases. 

In Burns v. Wilson,“ the Supreme Court pointed out that: 


Military law, like state law, is a jurisprudence which exists separate and 
apart from the law which governs in our federal judicial establishment. 
This court has played no role in its development; we have exerted no 
supervisory power over the courts which enforce it; the rights of men in 
the armed forces must perforce be conditioned to meet certain overriding 
demands of discipline and duty, and the civil courts are not the agencies 
which must determine the precise balance to be struck in this adjustment. 
The framers expressly entrusted that task to Congress. 


10. The Manual of Courts-Martial (MCM), traditionally, has been a gloss on the 
Articles of War. It is promulgated by executive order in accordance with prevailing 
military law as enacted by Congress. 

11.346 U.S. 137, 140 (1953). 
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As a consequence of this trust, the enactments of Congress are of espe- 
cial importance for the rights of the serviceman. 

Historically, Congress has shown less concern for the criminal de- 
fendant before military courts than that accorded the civilian defen- 
dant by the Supreme Court. Yet Congress has not been entirely 
oblivious to the need for protecting the serviceman within the confines 
of the military legal system. The 1806 Articles of War, which estab- 
lished General and Regimental Courts for trying criminal cases, pro- 
hibited trials between the hours of 3 P.M. and 8 A.o.; limited the length 
of time that prisoners could be held before being brought to trial; 
granted protection against double jeopardy; provided a modified 
statute of limitations for one accused of violating military law; gave 
the accused the right to challenge members of the court; and instructed 
the Judge Advocate or his deputy to protect the defendant against 
self-incrimination and leading questions to witnesses. 

Changes of 1874 placed further limitations on punishment and 
forbade branding and tatooing of those convicted. The 1916 revision 
established General, Special, and Summary Courts with their scope of 
jurisdiction and severity of punishment clearly delineated. The right 
of the military defendant to be represented by counsel of his own 
choosing was specified. Counsel rights were extended further in 1920, 
at which time appointed counsel in all General and Special Courts 
became a statutory right. A prohibition against cruel and unusual 
punishment was adopted. Of considerable importance was the estab- 
lishment of a Board of Review in the office of the Judge Advocate 
General. This board, composed of three officers, was given authority 
to vacate or set aside either finding or sentence in whole or in part. 
Restrictions on pre-trial confinement and the right to a pre-trial in- 
vestigation were added. And a prohibition against bringing an accused 
military person to trial before a General Court within five days subse- 
quent to the preferring of charges was adopted. 

Enlisted men were authorized to sit on General and Special Courts 
in 1948. Law Members were also required for all General Courts. 
These specialists were members of the Judge Advocate General’s de- 
partment or officers who were members of the federal bar or the bar 
of the highest court for a state. In addition, each Law Member was 
to be certified by the Judge Advocate General as qualified to sit on a 
General Court. This guaranteed that during General Court proceed- 
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ings, at least one official present would be familiar with judicial pro- 
cesses in civilian courts and be in a position to prevent or at least 
ameliorate procedural abuse. Going further toward eliminating the 
distinctions traditionally made between officers and enlisted men, the 
1948 legislation subjected officers for the first time to special courts- 
martial in non-capital cases. To the earlier Board of Review, a Judicial 
Council was added to serve as an appellate body. To reduce command 
influence, a separate Judge Advocate General’s department with a 
separate promotion list was established. Being one of the more con- 
troversial provisions of the legislation, this section was vigorously re- 
sisted by the Army. But in fact, it affected only the control of central 
Army administration over members of the Judge Advocate General's 
department. It was of little consequence for the relationship between 
the convening authority and those appointed by him to participate in 
courts-martial as members, and as defense or trial counsel. 

The qualifications of defense and Trial Judge Advocates were also. 
given increased attention. While non-lawyers could be appointed as. 
Trial Judge Advocates or defense counsel in General and Special 
Courts, it was stipulated that in cases in which the Trial Judge Advo- 
cate was a lawyer or a member of the Judge Advocate General’s de- 
partment, the appointed defense counsel was to possess the same 
qualifications. In a new article, the military defendant to be tried by a 
General Court was to be represented at all pre-trial investigations by 
counsel of his own selection, civil if he chose, or military if reasonably 
available, or by appointed counsel. 

Certainly, enactments of military law between 1800 and 1950 sub- 
stantially improved the status of the criminal defendant tried by courts- 
martial. But, in general, the rights of the serviceman lagged behind 
those of his civilian counterpart. On those occasions on which re- 
visions in the serviceman’s “Bill of Rights’ were made, Congress usual- 
ly added one or more privileges traditionally accorded the civilian in 
federal, and to some extent in state, courts. Yet, despite some growth 
and some “progress” through the years, the inadequacies revealed in 
World Wars I and II and the emotion-charged reactions to them were 
sufficient to move Congress to new legislation in 1950. 

The UCMJ went somewhat beyond all earlier legislation in pro- 
viding protection for the serviceman charged with a crime. In addi- 
tion to retaining the major provisions of the 1948 Code and earlier 
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protections of individual rights, the Code requires lawyer-counsel to 
be furnished for all general courts-martial. If the accused has counsel 
of his own selection, the appointed defense counsel may be excused, 
but this requires the consent of the defendant. This salutary provision 
does not turn on the indigence of the defendant—a frequent question 
in civilian courts. The indigent defendant, in fact, is a concept un- 
known to military law in the United States. All defendants in General 
and Special Courts are furnished counsel without request and without 
question as to their ability to provide individual civilian counsel. Even 
if such counsel are provided, appointed counsel may still serve as an 
associate to the civilian attorney. While counsel must be appointed 
in General and Special Courts, the lawyer-counsel requirement does 
not extend to the special court-martial. It is an understatement to say 
that this omission remains a major bone of contention among those 
who seek further modifications in the Code itself. 

The most innovative provisions of the 1950 Code refer to appellate 
procedures. For the first time, the military legal system was provided 
with a high court of three civilian judges appointed by the President 
for fifteen-year terms. This court reviews all cases in which a death 
sentence has been approved by a Board of Review or in which a gen- 
eral flag officer has been sentenced. In addition, it takes all cases for- 
warded by the Judge Advocate General after appropriate action by a 
Board of Review and, may accept, at its discretion, other cases on peti- 
tion of the accused. 


Ill 


What has happened to the civil rights of the serviceman since the 
last major congressional enactment of military law? In the remainder 
of this essay, we shall examine the work of the United States Court 
of Military Appeals (USCMA) in interpreting the Uniform Code of 
Military Justice. Our purpose is to acquire some “‘feel’’ for the sensi- 
tivity of this court to individual rights as reflected in contractive or 
expansive rulings in relevant cases. Since the USCMA sits as the 
Supreme Court of the military and the UCMJ is the Constitution of 
the serviceman, we may introduce a comparative dimension by relating 
the work of the USCMA to that of the United States Supreme Court. 
This will permit us to ask, in the period from 1950 to 1967, how 
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the rights of the serviceman compare with those of the civilian defen- 
dant and whether differences have been narrowed or broadened. Since 
limitations of space require that we narrow our focus to a single sub- 
stantive area, we shall examine decisions dealing primarily with ques- 
tions of search and seizure—questions that have been in significant 
contention in both civil and military life during the period under 
study. While this will not permit any additional statements about the 
civil rights of the contemporary serviceman in general, it is a first 
step in that direction and, perhaps, will encourage greater attention 
to other aspects of the problem than political scientists have been prone 
to give. 

The UCMJ provides no prohibition against search and seizure, 
reasonable or otherwise. Nevertheless, there is no question that the 
Fourth Amendment is applicable in the military legal system. The 
relevant portion of that amendment states that “The right of the 
people to be secure in their persons, houses, papers, and effects against 
unreasonable searches and seizures, shall not be violated, and no war- 
rants shall issue, but upon probable cause, supported by oath or affirma- 
tion, and particularly describing the place to be searched, and the 
persons or things to be seized.’ ‘The congressional expansion of this 
protection in the civilian system has also been extended to the mili- 
tary system. That expansion occurs in the 1934 Communications Act 
which says simply that “no person not being authorized by the sender 
shall intercept any communication and divulge or publish the exis- 
tence, content, subject, proport, effect or meaning of such intercepted 
communication to any person. . . .””!? 

The Manual of Courts-Martial specifies certain privileged commu- 
nications, defined as those incidental to a confidential relation which 
it is public policy to protect. Military courts are expected to exclude 
evidence of such communications unless the protection is explicitly 
waived. Among the communications covered are those made by in- 
formants to criminal investigators, the deliberations of courts and grand 
and petit juries, diplomatic correspondance, certain communications 
between husband and wife, client and attorney, penitent and clergy- 
men, and confidential or secret information produced by Inspectors 
General of the various armed forces. But more important, the Manual 
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explicitly forbids the use of evidence obtained by an unlawful search 
and seizure where federal agents are involved or where evidence is 
secured in violation of the 1934 Communications Act. This represents 
an adoption, in 1951, of the so-called exclusionary rule which the 
Supreme Court affirmed in Weeks v. United States. 


The Exclusionary Rule 


In the Weeks case, the Supreme Court ordered the suppression, in 
federal courts, of evidence illegally seized by federal agents. Since the 
Fourth Amendment was applicable only against the federal govern- 
ment, the rule was not imposed on the states. Thirty-five years later 
the Court decided that although the Fourth Amendment applied to 
the states through the Fourteenth Amendment, the exclusionary rule 
was not required. Of course, some states adopted such a rule much 
earlier. Iowa had it in 1903, and by 1949 sixteen other states had 
similar rules in force.1* 

Shortly after its establishment, the USCMA decided Dupree v. 
United States,® a case interpreting paragraph 152 of the Manual of 
Courts-Martial. That paragraph, among other things, lists lawful 
searches as: (1) one conducted under a lawful search warrant, (2) a 
search incident to lawful apprehension, (3) a search to prevent the 
removal or disposal of what is believed to be criminal property, (4) a 
search made with consent of one who owns the property searched, and 
(5) a search of property owned or controlled by the United States or 
its agents. he paragraph also authorizes commanding officers to dele- 
gate their authority to search and explicitly states that the list of 
approved searches is merely illustrative. Nevertheless, the clear impli- 
cation is that searches under conditions not listed carry a heavier bur- 
den of proof for validation than those mentioned. 

Dupree was convicted of possessing an opium derivative and sen- 
tenced to a dishonorable discharge, total forfeitures, and four years’ 
hard labor. On appeal, he charged that a package of narcotics had 
been removed from his person illegally and should have been excluded 
as evidence at court-martial. In ruling on this contention the USCMA 
observed that neither the Fourth Amendment nor the exclusionary 
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rule were made mandatory in the military system by Constitution or 
statute. Nevertheless, it adopted the federal rule as stated in the 
Manual. The Manual is promulgated by the President but does not 
supersede and must be consistent with the Code. If the Code does not 
require the exclusionary rule, the Manual could not do so. The Mili- 
tary Court’s acquiescence in Paragraph 152 of the Manual, then, was 
of some importance. For it represented a more liberal stance than 
that of most states—a position taken nine years before the state courts 
were forced to follow federal practice by the Supreme Court’s decision 
in Mapp v. Ohio.'® 

Under the holding of the Supreme Court in Wolf v. Colorado, 
evidence illegally seized by state officers was constitutionally permitted 
in state prosecutions. Under the “‘silver platter’ doctrine, such evi- 
dence was also admissible in federal trials.1* But in 1960 a federal 
court conviction in Oregon on wire-tapping charges brought an appeal 
to the Supreme Court in Elkins v. United States.1° ‘The Oregon police 
uncovered the evidence used in the federal trial while searching the 
house of another person on a separate offense. Oregon courts found 
Elkin’s conviction invalid, holding the officers’ search warrant faulty. 
This, however, created no problem for the federal prosecutor who 
proceeded to get a conviction in the federal district court. 

In the Supreme Court, the exclusionary rule, said Justice Stewart, 
was necessary to compel respect for the Fourth Amendment by remoy- 
ing the incentives to disregard it. Noting that statistical data to eval- 
uate its effectiveness was lacking, he then proceeded to speculate, not 
on the effects of the rule, but on the fact that no apparent ill effects 
from its use were evident. Pragmatic evidence for this proposition 
was found in the experiences of the Federal Bureau of Investigation 
and the administration of criminal justice in the federal courts. More- 
over, the steadily increasing adoption of the rule by the states sug- 
gested to Stewart that they evaluated the experience with the rule in 
the same way. Thus he had no difficulty in reaching a conclusion that 
evidence unconstitutionally obtained by state officers was inadmissible 
in federal trials, given a timely objection by the defendant. 

The Court reached a further stage of development in Mapp v. Ohio. 
Here the search and seizure involved forceable entry, “roughing up” 
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of the defendant, and a search of bedrooms, closets, a living room, 
kitchen, dinette, and basement. In the basement a trunk containing 
obscene materials was found, for possession of which Miss Mapp was 
ultimately convicted. Ohio courts concluded that the search was rea- 
sonable, even though it appeared that no search warrant was secured. 
The Ohio Supreme Court went on to say that, in any event, evidence 
obtained by an unreasonable search and seizure was admissible in a 
state court for a state crime and that a failure to exclude such evidence 
did not violate the Fourteenth Amendment. This put the issue square- 
ly to the Supreme Court, which then adopted a new rule. Justice 
Clark’s opinion for the court asserted that the Fourth Amendment 
guaranteed a right to privacy that is enforceable against the states. Such 
a right was said to prohibit “rude invasions by state officers” and to 
require means of enforcement sufficient to prevent it not from be- 
coming but from remaining “an empty promise.” ‘Thus, via an “im- 
plied powers” kind of reasoning, the Court enunciated the rule that 
all evidence obtained by searches and seizures in violation of the Con- 
stitution is inadmissible in state courts. 

On the military side, neither Mapp nor Elkins caused any appre- 
ciable changes in prevailing practices. Mapp concerned state officers 
and state courts, factors not present in the military system. £lkins 
would by analogy bar, in courts-martial, the use of evidence illegally 
seized by state officers. But military authorities have never relied to 
any significant extent on such evidential sources. At the same time 
the exclusionary rule appears to have been written into the Constitu- 
tion by the rulings in Mapp and Elkins. Thus the military court’s 
earlier position that the exclusionary rule was required by neither 
Constitution, Code, nor statute may have been undermined. 


Search by Private Party 


Since the prohibition against the states is through the Fourteenth 
Amendment, state action is necessary to make a search and seizure by 
state personnel inadmissible under the holdings in Elkins and Mapp. 
What is sometimes overlooked is the admissibility of evidence, however 
obtained, in state and federal courts and in courts-martial provided 
there is no involvement of state or federal officials. In 1921 the Su- 
preme Court found no violation of the Fourth Amendment when the 
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wrong done was the act of an individual in taking the property of 
another.*° A federal district court in Washington, D.C., held as re- 
cently as 1964 that the exclusionary rule does not apply to evidence 
seized wholly by private persons.”1 ‘This ruling was announced about 
the time that “Slammer” Dorsey found himself in difficulty with his 
roommate—Carter.” “Slammer” was the heavyweight boxing champion 
of the Third Army. After missing $145 from his trousers’ pocket, 
Dorsey proceeded to extract a confession from Carter by physical force, 
recovering his money in the process. At the court-martial, Dorsey’s 
report of his “‘discovery’’ was not challenged. On appeal, the defense 
counsel argued that the Law Officer should have struck Dorsey’s testi- 
mony, urging that the evidence had been illegally seized, and that it 
represented a coerced confession. 

In Dupree the USCMA refused to entertain a claim of unreason- 
able search and seizure raised for the first time at the appellate stage. 
But here, the issue of timeliness was bypassed and a ruling on the sub- 
stance of the claim itself was made. The case presented the question 
of the interplay between the Fourth and Fifth Amendment—a ques- 
tion with which the Supreme Court has dealt in some recent cases. 
In Mapp, for example, the Court suggested that an illegal search and 
seizure was “‘tantamount to coerced testimony.’’ In Schmerber v. Cali- 
fornia,” it was clearly stated that the privilege against self-incrimination 
applied only to evidence of a testimonial or communicative nature and 
was operative only when the individual was compelled to be a witness 
against himself. ‘Taking of blood by the state for chemical analysis was 
held not to represent such compulsion. The interplay between the 
Fourth and Fifth Amendments flows from the conceptualization of any 
evidence used against a defendant as compelled testimony when con- 
sent to its use is not freely given. 

In Carter the USCMA went to some length to spell out its position 
on this issue. Pointing to the Supreme Court’s holding in Curcio v. 
United States,?4 which distinguished the Fourth and Fifth Amend- 
ments, the military court held the amendments to be separate and dis- 
tinct with separate and distinct requirements. ‘Thus, while an incrimi- 
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nating statement obtained by coercion is inadmissible against a military 
defendant in a court-martial, irrespective of how the evidence was 
obtained, the exclusionary rule does not make inadmissible evidence 
of a criminal act illegally seized by a private party. Consequently, 
Dorsey’s testimony, while illegally seized, was not excludable under the 
Constitution, the Code, or the Manual. This ruling left open the 
possibility that a violation of the Fifth Amendment had occurred. 
Such a question hinges on whether non-verbal evidence is to be viewed 
as of a testimonial or communicative nature. Judge Ferguson in the 
Military Court and Justices Black, Douglas, and Fortas in the Supreme 
Court are on record as subscribing to the view that compelled non- 
verbal evidence in certain circumstances violates the self-incrimination 
prohibition. But in neither court has that view found majority sup- 
port. 

The significance of admitting evidence in criminal trials that has 
been illegally seized by a private party lies in the ease with which such 
a procedural gap can be exploited. It is undoubtedly more difficult to 
establish that public authorities instigated private searches than that 
such authorities have engaged in illegal search. Moreover, it seems to 
leave open the possibility that private citizens can initiate all manner 
of illegal exploratory searches, freely providing public authority with 
whatever criminal evidence may be found. While this possibility may 
be thought so remote that a rule to deter it is unnecessary, it is not diffi- 
cult to conceive of situations in which such behavior might be moti- 
vated. A private party who hires an investigating firm to prepare 
evidence for divorce proceedings may make use of criminal evidence 
discovered for criminal prosecution, blackmail purposes, spite, or for 
other reasons. Or a corporation under attack by critics of automobile 
safety may find it useful to see if its private investigators can turn up 
evidence of criminal acts committed by its critics. While it is neces- 
sary and in the public interest to oppose crime and ferret out those 
who perpetrate it, it seems illogical to impose restrictions on the officers 
charged with that responsibility while permitting other less responsible 
parties to operate free of similar restrictions. 

In general, we may say that the Fourth Amendment and the exclu- 
sionary rule developed to implement it are equally applicable in state, 
federal, and military courts and that the prohibitions which they repre- 
sent are limited to public authority in all three instances. Like the 
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Supreme Court, the USCMA has distinguished the Fourth and Fifth 
Amendments by limiting the Fifth to compelled verbal or communi- 
cative testimony and conceptualizing its coverage to all parties, public 
or private. 


Authorization for a Search 


In recent years the Supreme Court has frequently encountered what 
might be called “sophisticated searching’’—or searching which involves 
complex electronic devices or intricately planned forays using inform- 
ers or spies. Federal officers have monitored telephone and other con- 
versations through a spike mike attached to a heating duct of a house*® 
(evidence inadmissible). They have used a wire recorder hidden on 
the body of an Internal Revenue officer to record evidence of a bribery 
attempt*® (evidence admissible). State officers have “bugged” a room 
at a jail set aside for conversations between prisoners and visitors?* 
(evidence admissible) and installed recording devices on private prem- 
ises to secure evidence of bribery attempts?® (evidence inadmissible). 
In two recent cases that gained some notoriety, the federal government 
used an informer to secure incriminating statements from James 
Hoffa,”° the labor leader, and a tape recorder hidden on an informer 
to secure evidence of bribery in a related case.*° In the same year the 
federal government used an undercover man to purchase narcotics from 
a “pusher.’’*! In all three cases the informer was a welcome guest but 
under false pretenses. Nevertheless, in all, the evidence seized was 
admitted. In each, factors relevant for decision were not limited to 
the method of search. But the cases illustrate a manner of searching 
which has not characterized military cases. 

In military proceedings involving search and seizure, the nature of 
the questions controverted have to some extent been the consequence 
of military organization and the disparities between the customs of 
military society and the larger society of which it is a part. Unlike 
state and federal police officers, the property searched by military ofh- 
cials is usually owned or controlled by the United States. While a 
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civilian may have government property in or on his private premises, 
this may not be known until a search has commenced. In such circum- 
stances, civilian courts have upheld the right of government officers 
to seize such property. In the military system, it is well established 
that property owned or controlled by the government is subject to 
search by the commanding officer having jurisdiction of the place con- 
cerned. ‘Thus a post commander may search a post, a squadron com- 
mander a squadron, and a group commander a group. In this connec- 
tion, the commanding officer stands in relation to military personnel 
under his command as the magistrate to civilians in his jurisdiction. 

The person who issues the search warrant (authority to search) 
in the civilian system must be a judicial officer who is interposed be- 
tween the citizen and the policeman as an impartial judge of the 
facts in a given situation. Before granting authority to search, he must 
be presented not only with the allegation of a crime but also with 
the facts establishing a probable cause to believe that a crime has 
been committed. This requirement grew out of our experiences with 
the infamous general warrants which omitted the name of the person 
to be arrested and the writs of assistance which granted authority to 
search any suspected place and to seize any person or property. The 
reaction to these procedures was to ban them in state and federal 
constitutions. Thus, while evidence necessary to establish guilt is not 
required, good faith on the part of the officer is insufficient. Succinctly 
put—‘‘probable cause exists if the facts in circumstances known to the 
officer warrant a prudent man in believing that the offense has been 
committed.’ The Supreme Court has held recently that the smell 
of opium from behind a closed door,?* the mere loading of cartons 
into an automobile,*4 the observation that an automobile “‘sat low” in 
the rear,*° and the assertions of an informer without adequate factual 
support, did not establish probable cause.** 

Commanding officers in military installations and naval command- 
ers on ships have always possessed the authority to order shakedown 
inspections or searches in the interest of safety and security.*7 The 
shakedown inspection is usually designed to test an individual’s readi- 
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ness to carry out his military duties and the condition of his equip- 
ment. This power of the CO and his subordinates to order what is in 
a sense a search of an individual’s quarters and his belongings without 
the restrictions of the Fourth Amendment sharply distinguish the posi- 
tion of the commanding officer from that of the civilian magistrate. 
While the magistrate is required to-see that certain conditions are met 
before issuing a warrant, the CO can call an inspection at his unen- 
cumbered discretion given proper motivation. Proving improper 
motivation is not a simple matter. In the early period, the USCMA 
was fairly lenient in deciding such questions. 

An illustrative case is that of United States v. Swanson.*® Swanson 
was accused of stealing $73 from a fellow soldier. On the morning 
after the alleged theft, an empty billfold was found in the area and 
returned to the first field sergeant. He ordered a formation and an- 
nounced that if the person who took the money would simply throw 
it to the ground as the group dispersed, the matter would be dropped. 
When the money did not appear, the sergeant ordered an inspection 
during which the missing funds were found in Swanson’s helmet liner. 
The Court held the sergeant possessed the authority to order a search 
in these circumstances—not because the inspection was properly moti- 
vated—but because there was probable cause to believe a crime had 
been committed. It should be noted, however, that the individual to 
be searched in such a situation is not identified in advance and that 
a search that occurs via an inspection is a search of all persons and 
property on the premises. The premises, in turn, may be anything 
from a barracks to an entire post. Consequently, establishing a prob- 
able cause to believe that a given individual has committed a crime 
and authorizing a search of that person and his property is preferable 
to accomplishing the same ends through an inspection procedure. 

In more recent years, the USCMA has been a little more restrictive 
in this area. In United States v. Battista*®® a naval court-martial found a 
dental officer on shipboard guilty of inducing seamen under the influ- 
ence of drugs to disrobe, practice fellatio, and pose in the nude for 
photographs. The conviction was based on photographs developed 
from films seized in the dental officer’s stateroom. The court held the 
evidence inadmissible, saying that the captain lacked probable cause 
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to believe the stateroom contained instrumentalities or fruits of the 
crime or other proper objects of search. 

This ruling was followed two years later by an opinion in United 
States v. Hartsook*® which circumscribed still further the discretion of 
commanding officers to authorize searches. Hartsook was a participant 
in a bingo game in 1963 who won a thousand dollars in a game of 
“coverall.” Upon investigation, it was determined that the winning 
card had been subjected to modification. When United States agents 
requested permission from the commanding officer to conduct a search, 
they were told to go ahead but to check in with the batallion com- 
mander. The batallion commander not only approved the search but 
later accompanied the agents in implementing it. At trial, the defense 
counsel objected to the seizure in Hartsook’s quarters of certain ma- 
terials used to doctor the bingo card and the use of such items as evi- 
dence at the court-martial. He urged that neither officer was sufficiently 
informed by the agents of the things to be seized or of the grounds for 
believing these things located in the place to be searched. In upholding 
this objection on appeal, the USCMA seemed to equate the civilian 
magistrate with the commanding officer. Thus it was said that com- 
manding officers must have probable cause to believe the things to be 
seized are on or within the premises to be searched, that the things 
to be seized must be described with the same particularity as that re- 
quired for the magistrate, and that, in general, the CO must be in- 
formed to the same extent as the magistrate before granting authority 
to search. This suggests a closer scrutiny of the way in which com- 
manding officers exercise their discretion in ordering searches than 
in the past. 

The restrictive ruling in Hartsook came at a time when the Su- 
preme Court was beginning to relax its restriction on “things to be 
seized.”” In April, 1967, the Court dropped its prohibition against 
the seizure of “‘mere evidence.’’*! In earlier cases the Court had allowed 
the seizure of instrumentalities, fruits of the crime, or contraband.4? 
After the robbery of a taxi cab office in Baltimore, a jacket and trousers 
similar to those described on the fleeing gunman were found in a 
basement washing machine. Although in Schmerber the Supreme 
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Court had permitted the seizure of ‘‘mere evidence” in allowing blood 
to be taken, it did not consider in that case the distinction between 
instrumentalities, fruits, or contraband and “mere evidence.” 

In Hayden the mere evidence rule was said to have derived histori- 
cally from a superior governmental claim in the property seized. If 
a search and seizure were legal only when the government had a 
superior property claim, then items not so characterized, though use- 
ful as evidence, were not subject to seizure. Justice Brennan pointed 
out that “the principal object of the Fourth Amendment is the pro- 
tection of privacy rather than property .. .’** and that the Court had 
“increasingly discarded fictional and procedural barriers rested on 
property concepts.”** Consequently, he concluded, the government 
may seize evidence simply for the purpose of proving crime. 

It may be noted that both the mere evidence rule and the author- 
ity of a commanding officer to search are based upon the same ground: 
i.e., the superior governmental claim to property. If, as Justice Bren- 
nan suggests, “fictional and procedural barriers rested on property 
concepts’ are to be discarded, the customary authority of a command- 
ing officer to search may undergo some circumscription at the hands 
of the USCMA. At least that may be expected if the Military Court 
follows the lead of its civilian counterpart. The opinion in Hartsook 
could certainly be read as a move in that direction. But were this to 
occur, we would have an anomalous situation in which by diminishing 
the importance of property concepts, we enhance the protection of 
the serviceman against arbitrary search while impinging still further 
on the protection afforded the civilian. 

Like civilian law enforcement officials, the commanding officer has 
traditionally possessed the power to inventory the effects of one who 
is in custody. In civilian practice this is normally restricted to clothing, 
money, and other items taken from the person who is incarcerated. 
The military situation requires more since the military prisoner leaves 
space and possessions in a barracks to which other tenants have access. 
Some step must be taken to protect these possessions until disposition 
of the prisoner. There may be materials or items among a criminal 
defendant’s possessions which constitute a danger to other occupants 
of his barracks. Or the space which the possessions occupy may be 
needed for other purposes. The question is whether these considera- 
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tions, irrelevant in the civilian setting, should serve to reduce the right 
of the military person against unreasonable search and seizure. 

In United States v. Kazmierscak* the USCMA provided an answer 
to this question. Kazmierscak was convicted of stealing mail. While 
in confinement, his belongings were inventoried in accordance with 
long-standing military practice. Letters addressed to other parties were 
found in his quarters during the inventory. The opinion for the 
Court noted that “in recent decades, the scope of constitutionally pro- 
tected rights and privileges of the individual has been substantially 
redefined . . .’46 and that “‘a thick code of tradition . . . is not assur- 
ance of constitutional acceptability.’”47 However, it also suggested that 
“in the interplay between the exercise of governmental power and the 
exercise of a constitutional right by the individual, reason must be 
the arbiter’’#8 and that “Time and circumstance may require a balance 
to be struck at one point in the civilian community, but at another 
in the military.”4° Thus to the Frankfurtian doctrine of “balance” 
between governmental power and individual rights, the opinion added 
an additional dimension—the distinction between the military and 
civilian societies. While it is not clear from this opinion whether the 
Court believed that the military person’s rights should always have 
less weight in the scale than those of the civilian when balanced 
against the rights of government, its ruling that the inventory was 
routinely legal and that evidence found during such a procedure may 
be seized and used in court-martial proceedings takes us beyond the 
approved encroachments on civilian rights. 

Judge Ferguson stressed in dissent that the arguments for the in- 
ventory were sound and that such procedures should not be barred. 
But he vigorously opposed using evidence secured by such means to 
obtain a criminal conviction. In Ferguson’s view, this would constitute 
a search without probable cause since all the commanding officer is 
required to do, judging from the majority opinion in Kazmierscak, is 
to confine and rummage at will using what he finds as evidence. The 
majority, however, required good faith on the part of the commanding 
officer. Thus, if it can be shown that he confined and rummaged 
without good faith, evidence from a particular inventory may not be 
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admissible. he majority seemed to follow the lead of the Supreme 
Court in Frank v. Maryland®® where community interest was found 
to justify an encroachment on the periphery of Fourteenth Amend- 
ment rights and in Abel v. U.S.51 where evidence found in a hotel 
room formerly occupied by one in confinement was admitted in a 
criminal trial. The Abel decision, by analogy, is supportive of the 
Kazmierscak holding. But in Abel, the hotel room was searched by 
FBI agents immediately after Abel had paid his bill and vacated the 
room. At that point possession returned to the hotel management, 
which then gave permission for the search. Kazmierscak, on the other 
hand, did not vacate his quarters of his own free will. Certainly it is 
arguable whether such a distinction should be ignored. As it stands 
the civilian right has not been similarly reduced. 

To say that the gap between the authority of the civilian magistrate 
and that of commanding officers to authorize searches has been re- 
duced is to say no more than that. The CO remains differentiated by 
his power to call inspections and to inventory the possessions of a con- 
fined serviceman, even though those possessions may be some distance 
removed from the point of a valid search. Civilian magistrates have 
no such authority and the Supreme Court has imposed restrictions on 
the area that may be searched as an incident to a valid arrest. The 
commanding officer is also differentiated by his power to delegate to 
his subordinates the right to authorize a search. No civilian magistrate 
may delegate such power to one who is not given a legal authority to 
exercise it. That authority in turn flows not from the Fourth Amend- 
ment, which is silent on the subject, but from statutes. Congress has 
delegated the power to make rules on the subject to the Supreme 
Court. That Court has formulated a rule requiring that search war- 
rants be issued only by state and federal judges, and United States 
Commissioners “within the district wherein the property sought is lo- 
cated.’”’>2, The CO, on the other hand, may enable a number of differ- 
ent people in his command to “issue warrants.” ‘This delegation does 
not devolve automatically on a subordinate during a temporary ab- 
sence of the commander. The general expectation has been that the 
delegation of authority to search must be specific or at least of a nature 
to imply that delegation was intended. 
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Since a CO may delegate the authority to order a search, the burden 
of showing lack of delegation falls on the complaining party. While 
this may seem to give the commanding officer considerable leeway in 
delegating his power and encourage widespread delegation, other re- 
strictions prevent the CO from “‘ducking”’ his responsibility to make 
what may be “hard” decisions. In the first place, a delegation which 
represents an abandonment of discretion is not permissible. A com- 
mander cannot delegate the power to authorize searches to each and 
every member of his command. And he can no more give such author- 
ity to persons employed primarily in police work or criminal investi- 
gation than can the civilian magistrate to a civilian police officer. But 
a Board of Review has held that a valid delegation may be communi- 
cated in any reasonable manner and that a written authorization is not 
required.®* This holding is of some importance since the board de- 
clined the opportunity to require documentation which in time might 
have grown to “search warrant-like’”’ proportions. 

The principle underlying the assignment of the power to issue 
warrants to a judicial officer is that such decisions should be made by 
an impartial arbiter who can determine objectively whether on the 
facts presented to him there is probable cause to warrant a search. In 
the military system, a similar view prevails: i.e., that while the CO 
may delegate the power to authorize searches, such delegation must 
be to parties who, like the CO, can effectively assume the role of an 
objective judge. Specifically, it has been said that delegations should 
be limited to those whose rank, duties, responsibilities, and discretion 
assure dispassionate and impartial consideration in exercising the dele- 
gated power. Currently, this distinction satisfies only two of the three 
judges sitting on the USCMA. Judge Ferguson has vigorously argued 
the position that the authority to order a search is a judicial function 
and, in the military, only the commanding officer can legitimately 
exercise such a “magisterial” role.** Thus he is opposed to any and 
all delegation. While this argument has some appeal, it seems insufh- 
ciently sensitive to the demands on the time of a CO of a large service 
installation. On such posts some delegation is likely to be a necessity. 
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Consent to Search 


Private searches and seizures which escape the restrictions of the 
Fourth Amendment and the exclusionary rule do not exhaust the situa- 
tions in which the persons searched may receive less than ideal protec- 
tion. Although officers have no search or arrest warrant and no prob- 
able cause to believe a crime has been committed, a search and seizure 
may still be made, given the consent of the appropriate party. Since 
the protection against unreasonable search is personal, one cannot 
object to the searches of another’s property if the latter consents to 
the search. It has been held that where a suspect’s mother consents to 
a search of his room in his absence, evidence seized is admissible.®> 
And the Supreme Court has denied certiorari in a situation in which 
the owner of a house gave consent to search the room of a guest.°® The 
Court of Appeals below held that the guest had no right to object 
to evidence seized and used against him under these circumstances. 
However, it seems unlikely that situations of this type would be ap- 
proved by the present Supreme Court. 

In recent years the Court has held that the search of a hotel room 
with the manager’s consent after the departure of a guest is permis- 
sible.57 However, the Court has also indicated that when a pass key 
furnished by the manager of an apartment building is used to enter 
an occupied apartment, the entry is the legal equivalent of a “break 
in” and must be justified on grounds other than consent.®® A year 
later the Court detailed the rights of one who occupies a hotel room.*® 
The search involved was conducted without a warrant of any kind but 
with the permission of the hotel clerk who freely opened the room 
for the searches. Recognizing that when a person rents a hotel room, 
he impliedly consents to entry by such persons as maids, janitors, or 
repairmen, the Court concluded that the clerk was not in this priv- 
ileged group and had no authority to authorize the search of an occu- 
pied room. Evidence from the search was held to be inadmissible. In 
a related holding the Court has condemned the search of a tenant’s 
house authorized by the owner® and the search of hotel rooms with the 
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consent of the proprieter.“t And in On lee v. United States® the con- 
sent of On lee to the entry of a government agent carrying a concealed 
transmitter was a factor in the Court’s decision that no Fourth Amend- 
ment rights were violated. 

A more contentious question concerning consent to search is: When 
has consent been given by one who is legally authorized to give it? 
Any constitutional right may be waived, and consent to a search, even 
though unreasonable, may constitute a valid waiver of the Fourth 
Amendment right. The problem lies in determining when a reported 
consent by the party to whom the right is personal is freely given 
and when it is coerced. Where questions of this nature are contro- 
verted, courts are forced to draw inferences from surrounding facts. 
Thus a valid consent will often turn on the circumstances. Generally, 
the presumption lies against consent and the burden is on the prose- 
cuting authority to establish it. Where a suspect is frightened, has 
attempted to escape, is threatened, has low intelligence, or has been 
arrested first, valid consent is hard to establish. This is not to say 
that arrest or any of these factors rules out the possibility of consent. 
The Supreme Court has denied certiorari in a case in which arrest 
occurred first.** But local authorities are ill-advised to depend on their 
ability to establish consent in many if not most search and seizure 
situations. The “practice pointers” for governmental authorities sug- 
gested by a writer in the American Law Reports is informative on this 
point. Speaking like a modern judicial behavioralist, the author offers 
the following advice: ““The morals for the government lawyer seem 
clear: urge the law enforcement officers in his jurisdiction to secure a 
warrant before making a search, rather than take a chance on talking 
the suspect into consenting to a search; instruct them in the basic 
requirements of a valid warrant, and the proper method of executing 
it, and do everything possible to establish cordial relations between 
individual officers and the magistrates authorized to issue search war- 
rants in the jurisdiction.’ 

On the military side, the question has usually been of this latter 
type—i.e., did the party consent to the search of his own free will? As 
in other courts, the USCMA has adopted the rule that failure to raise 
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the issue of consent at trial is to waive the right. The position taken, 
essentially, is that the mere appearance of a government agent illegally 
taints any consent later alleged to have been given. Permitting gov- 
ernment agents to enter and search a house occupied by a suspect is 
not necessarily a valid consent to search. In United States v. Heck® a 
warrant officer admitted military police to his quarters after midnight. 
The search of the quarters revealed the presence of a woman in viola- 
tion of Army regulations. At the court-martial, the woman testified 
that she was, indeed, in the quarters at the time. A Board of Review, 
however, held her testimony inadmissible on the ground that no valid 
consent to search had been given. In United States v. Justice®® the 
USCMA noted that submission to color of law or acquiescence in an 
officer’s announced intention to search is not sufficient proof of consent. 

In some civilian jurisdictions, the difficulties of ruling on consent 
have seemed to push courts in the direction of deciding on the basis 
of “legally irrelevant” considerations—such as the subject matter in- 
volved. In California, for example, it has seemed easier to establish 
consent to search in narcotics cases than in those involving a less ob- 
noxious subject matter.°7 Obviously, it is difficult to find a formula 
for deciding such questions. —The USCMA has complained about the 
problems of determining consent and has, in its choice of language, 
seemed to discourage reliance by searchers on the consent doctrine. 
In Justice the Court remarked, “It would certainly lessen the frequency 
of dispute and ease the burden of decision if law enforcement agents 
made crystal clear to persons whose premises are to be searched that 
they have no official authorization, and that they cannot search in the 
absence thereof, unless they have free and knowing consent to enter 
into and search the premises.’”®* At the same time, the Court com- 
plained that “Specificity of such advice and consent is, however, seldom 
found.’ 

If we compare the military posture on consent with that taken by 
civilian courts, the military appellate bodies appear to impose more 
severe standards on those who would prove consent. But in general, 
neither civilian nor military jurisdictions encourage the use of consent 
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as a means of legitimizing searches and seizures otherwise illegal. This, 
of course, is quite consistent with the Supreme Court’s recent stance 
in Escobedo v. Illinois, Miranda vy. Arizona, and other cases in 
which additional protections for the individual against the coercive 
pressures of law enforcement officers have been established. 


Search Incident to Arrest 


The Fourth Amendment protects against arbitrary arrests as well 
as against arbitrary searches and seizures.’ This is reflected in the 
coupling of the words “persons and things” to be seized and is con- 
sistent with the history of events which produced the amendment. 
Under subsequent court holdings, those who have the authority to 
make arrests are rewarded for making a legitimate apprehension 
through the “search incident to arrest” doctrine. A valid arrest makes 
what would otherwise be an illegal search perfectly constitutional. 
American courts, in the development of this principle, have been in- 
fluenced by the same considerations that led to its incorporation in 
English Common Law. A search incident to an arrest may be justified 
to insure against the escape of the party arrested, to protect the life 
of the arresting officers, or to prevent the destruction of evidence of 
the crime. 

Today, the search of the person arrested occasions no great difficulty 
in the courts. But the search of his property or the environment in 
which the arrest takes place is another story. As early as 1925 the 
Supreme Court indicated that it was permissible to search the place 
where the arrest is made.”* But the search was confined to the area 
under the immediate control of the prisoner. This rule was expanded 
and contracted in subsequent years. Sometimes the area of permissible 
search consisted of the premises used for the unlawful venture’ or, 
perhaps, the premises under the prisoner’s control.7*> In Trupiano v. 
United States’® the Court refused to sanction the seizure of articles 
in plain view of the arresting officers, holding that a search warrant 
could have been obtained and that the reasonableness of a search 
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should be tested by the availability of a search warrant where it is 
feasible to obtain one. This, in turn, was overruled two years later in 
a decision permitting the search of the room in which the arrest had 
occurred including the safe, desk, and cabinets located in it.“ In later 
cases the Court has held good the search of a whole house and the hotel 
room and adjoining bath occupied by the person arrested.” 

One who seeks from these cases some formula by which it may be 
explicitly stated what is permissible and what is forbidden under the 
“search incident to arrest’? doctrine has no easy task. Inconsistent 
rulings have been as frequent as personnel changes. Where men have 
different views and the law is unclear, a change in personnel may be 
the equivalent of a change in law. About the most one can say is that 
for the Supreme Court it is a question of: “What is reasonable under 
the circumstances” rather than “Is the search incidental to a valid 
arrest.” There is little question that the replacement of Justices Mur- 
phy and Rutledge by Clark and Minton was responsible for some of 
the inconsistent rulings of the Supreme Court in this area. But the 
vacillating behavior of Justices Douglas and Black was also of some 
significance.”® 

‘The USCMA has ostensibly accepted the principle that some kind 
of search is justified as an incident to a valid arrest. In an early case 
the Court said: “We are attempting to carry out the congressional 
intent to grant to military personnel, whenever reasonably possible, 
the same rights and privileges accorded civilians. Accordingly, we have 
elected to determine if this search, tested by civilian practice, would 
be condemned as being unreasonable. If not, it would not, a fortiori, 
be unreasonable under military law.’’®° ‘This case involved a soldier 
stationed in Korea whose job was to inventory the personal effects of 
deceased soldiers. After one such inventory list was thought to have 
omitted certain pay certificates in the possession of two soldiers at their 
deaths, the commanding officer ordered the suspect to report to his 
office. There he was interviewed and requested to produce his wallet, 
which he did. Pay certificates found in the wallet were introduced at 
court-martial and a conviction resulted. 

To the claim that the search was illegal, the USCMA demurred. 
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The Court, acknowledging that the commanding officer has the author- 
ity to order a search or inspection of personnel or property under his 
command, held the search incident to a valid arrest. In order to reach 
this position, it was necessary to determine the point at which arrest 
occurs. Here it was said that arrest may be the final step in a series of 
disassociated acts from receipt of information to confinement, or the 
“end of a sequence of events so closely interrelated that it is impossible 
to fix the point of actual deprivation of liberty.”*! In this situation 
the latter was the case and the initiating step in the arrest was the 
order directing the accused to report. Consequently, the accused party 
was arrested and then searched, and the search was valid. A civilian 
situation analogous to this might be one in which a police department 
asks a party in for questioning. It is unlikely that a search of a re- 
sponding party prior to his formal arrest would be upheld in the 
courts, even though the search occurred in the confines of a police 
station. 

In regard to the place that may be searched, given a valid arrest, 
appellate military bodies have, on occasion, taken a quite restrictive 
view. While an arrest on a porch may justify the search of a house, it 
has been held that an arrest in a latrine fifty yards from the arrested 
person’s barracks does not justify a search of his footlocker located in 
the barracks;®? that an arrest in a hallway outside the locked door of 
the prisoner’s room will not validate a subsequent search of the room;** 
and that the search of an automobile on private property is not a 
search incident to an arrest which occurred on an Army base.§* This 
third example provided the interesting spectacle of Army agents who 
arrested the suspect on the post, took him physically to his automobile 
off the post, arrested him again upon reaching the vehicle, subsequently 
carrying out their search. ‘The USCMA refused to countenance this 
“arrest of convenience” at the site of the search. Since the prisoner 
had not been released from custody after the first arrest, the second 
“alleged” arrest was a nullity. Thus, while in general the USCMA 
has followed the lead of the Supreme Court, it has been slightly more 
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restrictive in regard to the area of the search and more consistent in 
enunciating compatible principles from case to case. 


IV 


In summation, let it be said that this survey is by no means an 
exhaustive treatment of the military legal system nor of the principles 
governing searches and seizures within that system. But our explora- 
tion, as far as it has gone, suggests certain tentative conclusions that 
might be summarized. 

We have suggested that the civil rights of the serviceman are no 
less important than those of his civilian brother. 

The fact that these rights are protected in different legal documents 
and in separate legal systems is a consequence of a historical develop- 
ment reflecting a commitment to the view that military sub-society 
provides a context for behavior that differs essentially and funda- 
mentally from that of civilian society. The purpose of the military 
society is security of the larger system, and all other principles must 
be subjugated to that primary one. The controverted questions have 
been on the order of: “What is necessary to accomplish that aim?” 
‘The answer given is that some encroachments on individual rights are 
justified, even if the result is to narrow the serviceman’s rights as com- 
pared with those of the civilian. However, it is quite evident that the 
“necessary encroachments” have been steadily whittled down, partic- 
ularly in the period from 1916 to 1950, in congressional statutes en- 
acted for governing the military system. ‘The USCMA, on the other 
hand, has not been a significant contributor to this development. Our 
hypothesis that closure between civilian and servicemen’s rights is a 
function of the large-scale use of draftees or citizen soldiers in the 
modern age has found support in our data. 

Subsequent to the establishment of the UCMJ and the USCMA, 
we have examined the protections of the serviceman against unreason- 
able searches and seizures. At the same time, recent Supreme Court 
decisions pertaining to similar rights on the civil side have been noted. 
Essentially, we found that the exclusionary rule and its limitations 
apply equally in both military and civilian systems. While the military 
system came to this rule later than the federal courts, they adopted it 
much earlier than most state jurisdictions. 
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In regard to private party searches, no significant distinctions be- 
tween the Supreme Court and Military Court decisions were found. 
We suggested, however, that possible shortcomings exist in both sys- 
tems. 

The role of the judicial officer in issuing search warrants was set 
off markedly from that of the issuing officer in the armed services. 
We recognized the apparent trend in the USCMA toward conceptual- 
izing restrictions on the commanding officer as analogous to those of 
the magistrate on the civilian side. Yet, the rights of the CO in regard 
to governmental property, his power to order inspections and inven- 
tories, and his legal right to delegate to others his power to approve 
searches clearly establishes that he has no closely analogous counterpart 
in the civilian system. In general, we can say that the commanding 
officer is less restricted than the magistrate, or that the rights of the 
serviceman at the authorization of search stage are of less scope than 
those of a civilian at the same procedural stage. 

Consent to search has been a factor of some import in both systems. 
Military appellate bodies appear a little more difficult to persuade that 
valid consent has been given. Both the USCMA and the Supreme 
Court have decided questions of consent “‘on the circumstances” of 
each case. 

In making rules for searches incidental to arrest, the Supreme 
Court was found to have vacillated from case to case, depending largely 
upon the personnel on the Court. No clear-cut formula has emerged 
for meaningful guidance. ‘The USCMA and various Boards of Review 
have adopted positions similar to those of the Supreme Court, and 
like that Court have decided such issues ‘“‘on the circumstances” rather 
than by some hard-and-fast rule. ‘The USCMA has defined arrest as 
“an order to report to a Commanding Officer’—a holding which the 
Supreme Court has yet to match. Such a holding, of course, is entirely 
consistent with the efforts of the Supreme Court to push the point at 
which meaningful constitutional protection is afforded the individual 
in the direction of the first contact between the individual and law 
enforcement officials. 

In general, we have found the serviceman to have substantial pro- 
tection against unreasonable searches and seizures—more protection, 
perhaps, than we anticipated. Nevertheless, the discrepant role of the 
commanding officer and his powers in searching and seizing from those 
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under his command reveals substantially less protection in this area 
than is afforded in the civilian system. It is beyond the purpose of 
this essay to argue the necessity of such discrepancies. But that they 
should be argued anew may appear certain to those subject to military 
law. 


Claud H. Richards, Fr. / Religion and the Draft: 
Jehovah’s Witnesses Revisited 


Eight groups of conscientious objectors are identified by Sibley 
and Jacob in their study of the World War II period.1 Perhaps none 
has proved more troublesome to draft boards and courts than Jehovah’s 
Witnesses. Between October 16, 1940, and June 30, 1946, 6,086 
conscientious or professed religious objectors were convicted of violat- 
ing the Selective Service Act of 1940. Approximately 75.5 per cent, or 
4,411, were Jehovah’s Witnesses.? Moreover, the large number of cases 
involving the sect heard by federal courts in the postwar period indi- 
cates the continuing significance of the problem which they pose for 
Selective Service officials. 

Founded by Charles Taze (Pastor) Russell during the last quarter 
of the nineteenth century, Witnesses have now spread their gospel 
and their literature to the far reaches of the earth. According to Wil- 
liam J. Whalen, the cult reported only 106,000 members in 1942.’ 
Under the leadership of Nathan H. Knorr, however, phenomenal 
growth occurred. In 1962, Witnesses claimed more than 884,000 ad- 
herents, representing a gain of 700 per cent. No other denomination 
or sect in the United States could claim a growth of more than one- 
seventh that rate during the same period. 

Jehovah’s Witnesses deny that they are a religion, sect, or cult.5 
Witnesses are simply those persons, selected by God, who are com- 
pletely devoted to Him and His kingdom and are diligent and faithful 
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in carrying out His commands. The chief witness is Christ Jesus, 
God’s first spiritual creation, who agreed to assume human form to 
ransom mankind from the penalty of death. Abel, however, was the 
first, and Noah, Abraham, Joseph, all the faithful prophets from Moses 
to John the Baptist, and the apostles can be counted among their 
number. 

Jehovah’s Witnesses were not, then, according to their own doc- 
trine, organized or established by man. They are a part of a theo- 
cratic organization ruled by Jehovah God through Christ, His chief 
executive, who with the “little flock” (144,000 in all) selected since 
Pentecost will eventually serve as the invisible ruler of a theocratic 
government to be established at the close of the battle of Armageddon. 
Some of the flock may still be living today, but no Witness can be 
sure that he is one of them. Associated with these are a much larger 
group known as “Jonadabs,” “the other sheep,” “the multitude,” or 
“people of good will,” whose obligations and duties are similar to 
those of their companions but who have no hope of becoming a part 
of the spiritual body of Christ. ‘The world-wide activities of the Wit- 
nesses is directed by the Watch Tower Bible and Tract Society, a 
Pennsylvania corporation, with headquarters in Brooklyn. 

The present world as viewed by the Witnesses is corrupt and Devil- 
ridden. Satan, who is the fallen angel Lucifer, his chief deputy, Gog, 
and other angels who joined Lucifer in rebellion against God are the 
invisible rulers. The visible agents comprise the unholy trinity— 
organized religion, government, and big business. The worst of the 
three is perhaps religion, the first means used by Lucifer to cause Eve 
and then Adam to sin and forsake God. Every great ruling power from 
Egypt to the present has been Satan’s instrument. All have opposed 
the government of Christ, and, as Witnesses perceive the future, the 
final development before the battle of Armageddon will be the joining 
of democracies with totalitarian regimes in one great federation to 
plague and torture true followers of Jehovah. 

The battle of Armageddon with Jehovah and Christ on one side 
and the Devil and his forces on the other will be a mighty and bloody 
affair. Millions will be killed, and seven years will be needed to bury 
the dead, clear the ruins, and construct the new paradise. 

A part of the “new world” to be fully established after the battle 
of Armageddon has already come into existence. This is the “new 
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heaven,” consisting of Christ Jesus, king of the theocracy, and the 
little flock. The visible part of the theocracy, “the new earth,” will 
not be established until the defeat of Satan. It will consist of the 
“Jonadabs,” or “the other sheep,” who have remained faithful, and 
the resurrected prophets of old, who will be their visible rulers. It is 
the divine mandate of Jehovah that the Jonadabs marry and fill the 
earth with their progeny. This they are commanded to do during a 
thousand-year period of probation, at the end of which Satan will re- 
appear to make the final test of their righteousness. ‘Those who suc- 
cumb to the Devil’s trickery will be destroyed with him and his angels. 
Those who remain steadfast will inherit eternal life, everlasting peace, 
security, strength, and happiness. All racial prejudices, distinctions, 
and inequalities will be erased. Everyone will be fully employed. 
There will be no oppression of the poor by the rich. Divisive national 
boundaries, trade barriers, and tariffs, and colonial exploitation will 
no longer exist. Political corruption will be impossible. But the great- 
est pleasure of the individual will be to know his God. 

Wherever the devoted Witness is found, he remains aloof in his 
relation to political and social institutions. His citizenship is in the 
“theocracy,” and as God’s ambassador and ordained minister he con- 
siders himself no more than an alien in the land in which he resides. 
As any other alien he pays his taxes, sends his children to the public 
schools, resorts to the courts to defend himself, and abides by all laws 
that do not contravene Jehovah’s holy mandates. Yet he refuses to 
salute the flag, vote or hold public office, to perform jury service, and 
to serve in the armed forces. Toward the church, Catholic and Protes- 
tant, he displays complete antipathy. The Catholic hierarchy is the 
object of his bitterest attacks, and he will have nothing to do with 
some of the most revered Christian beliefs and practices—the doctrine 
of hell, the concept of the Holy Trinity, and the observance of Christ- 
mas and other religious holidays. ‘To the weak, the oppressed, and the 
underprivileged he extends his sympathy but feels no obligation to 
support those organizations fighting the battle of social and economic 
justice. The skills of the medical profession he will use when neces- 
sary but is unalterably opposed to blood transfusions on the ground 
that the Bible condemns the use of blood as food. 

In short, Witnesses are neutrals in a foreign land. Their sole duty 
is to proclaim to all mankind the grand eschatological plan of God’s 
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will and to prepare all who will listen for eternal life in an imminent 
theocratic paradise. ‘This obligation they assume with a devotion and 
a zeal seldom exhibited among adherents to the more orthodox re- 
ligions. The street corner and the doorstep are their pulpit, and the 
community is their congregation. A dedicated Witness spends hours 
distributing books, tracts, and magazines. He spends additional hours 
ringing doorbells, making back calls on the interested, and organizing 
home Bible studies. Since he is unpaid, he must in addition engage 
in secular employment to maintain himself and his family. These are 
the people and these are some of the fundamental beliefs that have 
presented the courts with so many perplexing issues, not only in regard 
to conscientious objection to war, but in relation to the whole ques- 
tion of religious freedom. 


Judicial Review of Classifications 


An initial handicap to Witnesses in getting their claims to conscien- 
tious objection and ministerial status sustained in Selective Service 
cases was the reluctance of the courts to review the decisions of local 
draft boards and appeal boards. During World War I the only way 
in which a registrant could challenge his classification was through 
habeas corpus proceedings after induction. During World War II, 
however, Jehovah’s Witnesses consistently contended that classifications 
could be challenged in criminal proceedings brought against them for 
refusal to submit to induction. Prior to the decision of the Supreme 
Court in Falbo v. United States’ some courts continued to adhere to 
World War I practice. This was particularly true in the Fifth Circuit.® 
On the other hand, the Fourth Circuit Court of Appeals held on 
several occasions that if the order of a draft board was found to lack 
foundation in law, was unsupported by substantial evidence, or was 
so arbitrary or unreasonable as to amount to a denial of due process, the 
courts should “treat it as a nullity in the same way as if the question 
arose in a habeas corpus proceeding.’’® This view would seem to sub- 
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stantiate the Witnesses’ position. On at least two occasions courts held 
that judicial review of board action could be had only when all admin- 
istrative remedies had been exhausted.'° 

In Falbo'! the Supreme Court did little to clarify the issue. Nick 
Falbo had wilfully failed to obey an order to report for assignment to 
work of national importance on the ground that his classifications had 
been arbitrarily made and that he was not obligated to obey an order 
based upon erroneous action taken by his board. Justice Murphy 
argued that there was neither express nor implied limitation in the 
Selective Service Act on the granting of a full judicial review of induc- 
tion orders in criminal proceedings. Courts, he added, had not hesi- 
tated to make such review available in habeas corpus actions following 
induction, in spite of the absence of express statutory authorization. 
Where, therefore, induction would never occur, as in Falbo’s case, and 
where habeas corpus procedures were unavailable, it would seem that 
judicial review in a criminal case was essential, if a petitioner was to 
receive any protection against arbitrary and invalid administrative 
action. He failed to see that mobilization of the armed forces would 
be either impeded or augmented by the availability of judicial review 
of local board orders in criminal actions. In the rare case in which a 
person could prove that the action of a board had been arbitrary and 
illegal, he argued, an induction order should never have been issued, 
and the armed forces were deprived of no one who should have been 
inducted. If a defendant was unable to prove such a defense, on the 
other hand, or if he was forbidden to assert this defense, “the prison 
rather than the Army or Navy would be the recipient of his presence.”’ 
But Murphy was in dissent. The majority, through Justice Black, 
held that the mobilization system which Congress established by the 
Selective Service Act was designed as one continuous process for the 
selection of men for national service in the quickest possible manner. 
Completion of the functions of the local boards and appellate agencies, 
important as these functions might be, were not, therefore, the end 


135 F. (2d) 610 (1943), and Honaker v. United States, 135 F. (2d) 613 (1943). A later 
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of the Selective Service process. A selectee could still be rejected at 
the induction center, and a conscientious objector might be rejected 
at the civilian public service camp. The connected series of steps by 
which one enters the national service was not concluded until the 
registrant was finally accepted by the Army, Navy, or civilian public 
service camp. A board order to report was “no more than a necessary 
intermediate step in a united and continuous process designed to raise 
an army speedily and efficiently.” Even if there were a constitutional 
requirement that judicial review must be available to test the validity 
of a local board decision, Black concluded, Congress was under no 
obligation to provide this remedy prior to induction. ‘That Congress 
had not done so in the Selective Service Act was adequate justification 
for refusing to review Falbo’s classification. 

In general, the courts of appeal adhered, after Falbo, to Black’s 
interpretation of judicial review,'* and there were some decisions in 
which judges specifically stated that post-induction habeas corpus pro- 
ceedings were the only means by which classifications could be chal- 
lenged.13 The effect of such rulings, as applied to Jehovah’s Witnesses, 
was that no review was possible, since they refused to be inducted. 

The Supreme Court did not speak again until 1946, after hostilities 
had come to an end. In Estep v. United States!* Justice Douglas, 
speaking for the majority, indicated that the Selective Service Act spe- 
cifically stated that the actions of local boards should be final except 
as appeals are allowed by rules and regulations prescribed by the Pres- 


12. See: Nicholson v. United States (Lowery v. Same), 141 F. (2d) 981 (1944); United 
States v. Gosciniak, 142 F. (2d) 240 (1944); United States v. Van Den Berg, 139 F. (2d) 
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F. (2d) 359 (1944); United States v. Longo, 140 F. (2d) 848 (1944); Black v. United 
States, 142 F. (2d) 679 (1944); United States v. Browder, 140 F. (2d) 315 (1944); Clayton 
v. United States (Stull v. Same), 141 F. (2d) 494 (1944); Clayton v. United States, 142 
F. (2d) 552 (1944); United States v. Ensley, 142 F. (2d) 1014 (1944); United States v. 
Grieme, 141 F. (2d) 495 (1944); Gutman v. United States, 142 F. (2d) 555 (1944); 
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v. Meng, 140 F. (2d) 315 (1944); Nesselrotte v. United States, 142 F. (2d) 679 (1944); 
Giese v. United States, 143 F. (2d) 633 (1944); United States vy. Nelson (Same vy. Gibbs, 
Same v. Schwartz), 143 F. (2d) 584 (1944); Koch v. United States, 150 F. (2d) 762 (1945); 
Wallace v. United States, 152 F. (2d) 751 (1946); United States vy. Madole, 14% F. (2d) 
466 (1944); Edwards v. United States, 145 F. (2d) 678 (1944); Penley v. United States, 
145 F. (2d) 748 (1944); Cahoon v. United States, 152 F. (2d) 752 (1946); United States 
v. Estep, 150 F. (2d) 768 (1945); Van Bibber v. United States, 151 F. (2d) 444 (1945). 

13. Giese v. United States, 143 F. (2d) 633 (1944); United States v. Estep, 150 F. (2d) 
768 (1945); Gibson v. United States, 149 F. (2d) 751 (1945); Enge v. Clark, 144 F. (2d) 638 
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ident. He also pointed out that sec. 11 of the Act provided for the 
trial in the district courts of one charged with wilfully failing to 
assume any obligation imposed upon him by the Act. No mention 
was made of defenses, if any, which might be available to a registrant 
so charged. But, the Justice argued, the decisions of local boards were 
final only when those decisions were made within the jurisdiction of 
the board, and it could not be readily inferred that Congress meant 
to depart so radically from the traditional concepts of a fair trial as 
to provide that a citizen of the United States should go to jail for not 
obeying an unlawful order of an administrative agency. The provision 
making the decision of the boards final meant only that Congress 
chose not to give administrative action under the Selective Service Act 
the customary scope of judicial review which obtains under other 
statutes. 


It means that the courts are not to weigh the evidence to determine 
whether the classification of the local boards was justified. The decisions 
of the local boards made in conformity with the regulations are final even 
though they may be erroneous. The question of jurisdiction of the local 
board is reached only if there is no basis in fact for the classification which 
it gave the registrant.1® 


The scope of appellate jurisdiction allowed here, then, was not as 
broad as that allowed in other cases involving review of administrative 
decisions. In National Labor Relations cases, for example, “‘substantial 
evidence” had to be found to establish the board’s rulings. In Selective 
Service cases, however, only some evidence, a “‘basis in fact,’ must be 
found. While there is little proof that the “basis in fact’ rule has 
been used arbitrarily by the courts, it does permit much wider latitude 
on the part of the judge in upholding board classifications than would 
be true under the “substantial evidence” rule used in reviewing other 
administrative decisions. There is much to be said for adopting the 
latter in deciding questions affecting such vital rights as those related 
to conscience. 

The majority in Estep did not foreclose habeas corpus proceedings 
after conviction as a form of relief, but contended that the very exis- 
tence of the habeas corpus remedy gave added support to the necessity 
of the remedy of criminal defense. For to grant the use of the former 
without the latter would mean that the courts would be sending men 
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to jail today ‘when it was apparent that they would have to be released 
tomorrow.” ‘The courts would be required to “march up the hill when 
it is apparent from the beginning that they will have to march down 
again.’’16 

In Dickinson v. United States'" the Court expanded to some degree 
its ruling in the Estep case. Once a registrant has made a prima facie 
case, the Court held, a draft board must “‘search the record for some 
affirmative evidence [italics added] to support the local board’s overt 
or implicit finding that the registrant has not painted a complete or 
accurate picture of his activities.’”1* Furthermore, to dismiss a regis- 
trant’s claim, supported by uncontroverted evidence, solely on the 
ground of suspicion and speculation is both contrary to the spirit of 
the Selective Service Act and foreign to our concepts of justice. It 
may be questioned whether this rule can be equally applied in cases 
involving ministerial status where fairly objective standards may be 
established, and for conscientious objector cases, where any evidence 
which casts doubt on the registrant’s sincerity and good faith might 
serve to defeat him.’® Draft boards are not bound by traditional rules 
of evidence. They may often make their case by reference to hearsay, 
opinion, affidavits, and other questionable evidence.?° 

A change in the requirement regarding physical examinations for 
inductees occasioned another ruling by the Supreme Court. In Dodez 
v. United States*4 the Court held the change from a post-induction 
physical to a pre-induction physical meant that all administrative 
remedies had been exhausted before a registrant actually reported for 
duty, and no proscription on the right to challenge a board’s classifica- 
tion could be imposed on the ground that the assignee had failed to 
report to camp. The effect of the change left only the tasks of making 
a formal entry that the registrant had completed the order to report 
and noting the fact, time, and place of acceptance upon the assignee’s 
papers to be performed at the camp. 

In a companion case”? the government attempted to argue that 
when a person reported for duty at a public service camp and later 
deserted, he had gone too far in the administrative process to offer an 

16. [bid., 124-125. 17.346 U.S. 389 (1953). 
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arbitrary classification by a local board as a criminal defense. It was 
the government’s position that as in the case of a registrant inducted 
into a military camp, an assignee to a public service camp became 
subject to military law once he had reported for duty and consequently 
had no legal standing in a civilian court except perhaps in seeking a 
writ of habeas corpus. But the majority of the Court were of the 
opinion that the two situations were not analogous. The transfer of 
jurisdiction in the case of the conscientious objector was from one 
civilian agency to another, both of which are branches of the Selective 
Service System. There was no actual change of jurisdiction insofar as 
the courts were concerned. The person remained a civilian. His duties 
were not military in nature, and he was not subject to military disci- 
pline or authority. Consequently, he could not be tried by court- 
martial or military tribunal for violation of duties or orders imposed 
on him by camp officials. The analogy relied upon by the government 
being fallacious, the Court held that a criminal defense should be 
allowed. 


Participation in War in Any Form 


While attacks on the constitutionality of the draft have been made 
in the past and are currently being made in relation to the war in 
Vietnam, courts have uniformly held that exemption from military 
service rests not on constitutional right but on legislative will.*° Never- 
theless, Congress in its mercy has consistently considered it wiser to 
respect a man’s religious scruples than to compel him to serve. In 
1917 exemption was provided for those who could support their claim 
as conscientious objectors by membership in a religious group includ- 
ing in its creed provisions for objection to war. Only those who were 
willing to serve in a noncombatant capacity in the armed forces were 
protected. No provision was made for the objector to both combatant 
and noncombatant service. The Selective Service Act of 1940 was more 
liberal.*° The reference to religious creed was dropped, and no per- 
son conscientiously opposed to participation in war in any form by 


23. Draft Cases, Arver v. United States, 245 U.S. 366 (1918); Hamilton v. Regents, 293 
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reason of religious training and belief was to be required to be subject 
to combatant training or service in the armed forces. In addition, any 
person claiming conscientious objection could, if his claim was sus- 
tained by a local draft board, be assigned to noncombatant service or, 
if opposed to such service, to work of national importance under civil- 
ian direction. Essentially the same provision was incorporated in the 
Selective Service Act of 1948,°6 with the exception that the consci- 
entious objector was required to base his objection on a belief in a 
supreme being. Exemption was not to be granted the philosophical, 
sociological, ethical, moral, or political objector. Neither was any pro- 
vision made for the absolutist who felt he violated his conscience by 
submitting to registration. ‘The clause requiring work of national im- 
portance was eliminated, but in 1951 Congress amended the law by 
providing that the objector to noncombatant service be ordered by 
his draft board, subject to regulations prescribed by the President, “to 
perform . . . such civilian work contributing to the maintenance of 
the national health, safety, or interest as the local board may deem 
appropriate.”’?* 

As might be expected, the constitutionality of the clause in the 
1948 amendment requiring a belief in a supreme being was challenged 
in the courts.”8 In each case, however, exemption from military service 
was ruled to be an act of legislative grace to be granted on any condi- 
tions Congress desired to impose. In United States v. Seeger the 
Supreme Court side-stepped the constitutional issue and gave a broad 
interpretation to congressional intent. The test of belief in a relation 
to a supreme being, the Court said: 


is whether a given belief that is sincere and meaningful occupies a place 
in the life of its possessor parallel to that filled by the orthodox belief in 
God of one who clearly qualifies for the exemption. Where such beliefs 
have parallel positions in the lives of their respective holders we cannot 
say that one is “in relation to a Supreme Being” and the other is not.?° 


26. Sec. 6 (j), U.S., Statutes at Large, LXII, 612 (1948). 

27.US., Statutes at Large, LXV, 75 (1951). 
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Justice Clark could find nothing in the history of the 1951 statute that 
would prevent this interpretation. In enacting the Military Selective 
Service Act of 1967, nevertheless, Congress took steps intended to 
reverse the Seeger rule. The phrase “belief in a relation to a Su- 
preme Being” was struck, and the provision of the 1940 law providing 
for objection based only on religious training and belief was restored. 
It seems doubtful that the attempt of Congress to limit the Court will 
have any lasting effect, for if one reads the Seeger opinion closely 
enough, he will find that the Court was just as concerned with the 
interpretation of the term “religion” as it was with the phrase ‘“‘belief 
in relation to a Supreme Being.” Tillich, Robinson, and other theo- 
logians who certainly cannot be said to be orthodox or traditional in 
their concepts of religion, were cited with approval. A more severe 
challenge to Congress is the recent ruling of District Judge Wyzanski 
of Massachusetts that the 1967 law discriminates unconstitutionally 
against the non-religious objector to the limited war in Vietnam.*! 

Jehovah’s Witnesses are unlike any other group in their objection 
to war. Their objection stems directly from their unswerving allegiance 
to Jehovah’s theocracy and their neutral attitude toward all things 
worldly. They differ from the historic peace churches in that they 
are not opposed to all wars. How could they be, when the heart of 
their message rests dead center on a phophecy of the greatest war of 
all time—Armageddon? Most Witnesses also admit that they do not 
accept wholeheartedly the biblical admonition, “Thou shalt not kill.” 
They will, if necessary, use force to defend themselves or brothers in 
the faith. Basically, then, objection to war by the Witness is objection 
to earthly wars of the blood and flesh variety waged by Satanic, worldly 
powers. As an alien and ambassador of God in an unfriendly world, 
he can take no part in such carnal conflict. 

Prejudice undoubtedly has led some local boards to deny consci- 
entious objector status to Jehovah’s Witnesses. More often, however, 
an inability or unwillingness to understand the theological tenets of 
Witnesses on the part of boards, as well as the Justice Department and 
courts, has been responsible for the lack of sympathy their claims have 
received. Writing in the University of Pittsburgh Law Review in 1958, 
T. Oscar Smith, Chief of the Conscientious Objector Section of the 
Justice Department, and Derrick A. Bell contended that there was no 
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indication in the group’s literature that the wars in which they would 
take part would be limited to spiritual wars, but only that they would 
be spiritually inspired.*? They also noted that the willingness of Wit- 
nesses to use force to defend their brothers and kingdom interests 
indicated that under certain circumstances they would be willing to 
fight. Thus, there was, at least in their opinion, a clear inference that 
theocratic war, as the term is used by the Witnesses, could refer to 
flesh and blood conflicts and that if a certain war should meet the 
group’s definition of “theocratic,” the religious objection would not 
be applied. The dissents of Reed and Minton in Sicurella v. United 
States** seem to corroborate this view. To similar effect was White v. 
United States,*+ decided before Sicurella, and United States v. Jones,®® 
decided after Sicurella. In White Circuit Judge Pope commented on 
the fact that White’s objection was broader than that to war. It was 
an objection to any governmental service whatever. Furthermore, 
White’s employment in an aircraft factory holding war contracts with 
the government seemed to indicate some inconsistency in his claim to 
objection to all military service. 

These opinions, however, are not in accord with the majority view 
expressed by Justice Clark in the Sicurella case. The test in cases 
involving conscientious objectors, he said, is not whether the registrant 
is opposed to all war but whether he is opposed, on religious grounds, 
to participation in war. And by war he made it clear that he thought 
Congress meant “real shooting wars . . . actual military conflicts 
between nations of the earth in our time—wars with bombs and bullets, 
tanks, planes and rockets.’ He could not believe that Congress had 
in mind theocratic wars or Armageddon between powers of good and 
evil, where Jehovah’s Witnesses fight without carnal weapons. In 1954 
the Court of Appeals for the Eighth Circuit had already formulated 
this rule and had further held that 


The words, ‘in any form,” obviously relate, not to “war” but to “participa- 
tion in’ war. War, generally speaking, has only one form, a clash of 
opposing forces. But a person’s participation therein may be in a variety 
of forms. ... We think Congress intended this section to exempt those 
persons from serving in the armed forces whose religious beliefs were op- 

32.T. Oscar Smith and Derrick A. Bell, “The Conscientious Objector Program—A 
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posed to any form of participation in a flesh and blood war between 
nations.37 


Circuit Judge Barnes, in Kretchett v. United States,?* attempted to 
limit the Sicurella holding. The decision would not apply, he con- 
tended, where an individual Witness expressed a willingness to defend 
himself, his home, or his Christian brothers by killing, if necessary, 
and to participate in a war involving the use of carnal weapons, if he 
felt Jehovah or someone he believed to be speaking for Jehovah or- 
dered him to do so. Any permissible belief in warfare on the part of 
a conscientious objector, in other words, should be limited to spiritual 
warfare unrelated to killing by man or to the use of carnal weapons. 
Judge Barnes did not persuade the majority of his court, and other 
courts have refused to follow him.*® 

Once the scope of exemption for the conscientious objector has 
been defined, Selective Service authorities and courts have the added 
task of determining the sincerity of the registrant. This lies at the 
heart of all conscientious objector controversy.*° But how does a draft 
board or judge determine the sincerity of a registrant? Sincerity after 
all is a subjective quality not easily discerned by one who is asked to 
judge its existence in the mind of another. Perhaps there is no clear 
and reliable standard which can be applied, but certain factors have 
been considered by the courts in attempting to judge the sincerity of 
Jehovah’s Witnesses. 

In the first place, courts in the Ninth*! and Fourth Circuits® have 
held that work in a defense plant may be considered as an indication 
that the registrant lacks sincerity in his objection to war. The same 
has been held true for a registrant who has served in the Naval Re- 
serve or has attempted to enlist for military service within a reason- 
able time before he asked for conscientious objector status.4* ‘The 
Court of Appeals for the Ninth Circuit has also held that willingness to 
accept civilian work in a military reservation is inconsistent with a 
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claim of opposition to both combatant and noncombatant service, al- 
though such an attitude is not inconsistent with objection to com- 
batant service alone.** While admittedly association with immoral per- 
sons is no conclusive test of insincerity, the Court of Appeals for the 
‘Tenth Circuit has concluded that it is a factor which Selective Service 
authorities may consider when taken in context with other actions and 
attitudes.*° A lack of understanding of the Scriptures or a lack of 
strong personal commitment, even when Scriptures are extensively 
quoted, may also reflect a superficial attachment to objection to war.*® 
On the other hand, the Tenth Circuit has held that a conscientious 
objector need not show humility,*7 and the Ninth Circuit has decided 
that neither aid in filling out a questionnaire nor a charge brought by 
a fellow religionist that one is a playboy may defeat a claim for ob- 
jection.*® The court properly pointed out that to a devout Jehovah's 
Witness going to a theater, smoking a cigarette, or participating in 
sports on Sunday might make one a “playboy.’’ Apparently all the 
fellow Witness meant was that the person he criticized was an unsuit- 
able candidate for the ministry and not that he was a riotous liver. 
Section 1625.2 of the Selective Service Regulations provides that a 
local board may reopen anew the classification of a registrant after an 
order to report for induction has been mailed to the registrant, but 
only if the board “first specifically finds there has been a change in 
the registrant’s status resulting from circumstances over which the 
registrant has no control.’’ Cogent argument may be presented to 
support the right of the Johnny-come-lately to have his case reviewed.*® 
Undoubtedly many late claims, especially after an induction notice 
has been mailed, may be spurious. After all, the normal registrant has 
had more than twenty years to reconcile his conscience with his obliga- 
tion to serve in the armed forces. Nevertheless, many factors may play 
a part in making a decision. The social disapproval often shown the 
objector, the fear that any display of doubt at any early stage may 
cause a board to question the sincerity of the registrant, the imme- 
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diate impact of impending induction on deeply held beliefs—any one 
of these—may cause the candidate for Selective Service to postpone to 
the latest possible moment the making of a decision as to this course 
of action. There are perhaps conversions, even today, on the road 
to Damascus. Yet, with some exceptions,*° courts have usually sustained 
denials for rehearings under section 1625.2 on the ground that no 
change in status had occurred to warrant reconsideration of classifica- 
tion.®! Said Circuit Judge Barnes for the Ninth Circuit: ““There must 
be some end to the time when registrants can raise a claim of consci- 
entious objection to induction, and raise and re-raise an alleged right 
to review. Any other conclusion would result in chaos.’®? The District 
Court for New Jersey, however, felt that the government’s argument— 
that a registrant by exposing himself voluntarily to the teachings of 
Jehovah’s Witnesses and then accepting them and thus bringing about 
a change from circumstances over which he had control—bordered on 
the naive.®? Dissenting in a case in which a rehearing was denied 
because a prospective draftee had joined Jehovah’s Witnesses three 
months before his order for induction, Judge Spencer Bell of the 
Fourth Circuit observed: ‘““The statute gives this man exemption, the 
Army does not want him, the jail will not change his religious beliefs, 
nor will the will of the people to fight for their country be sapped 
by a generous adherence to the philosophy behind this law.’’* 

Perhaps in conscientious objector cases no better rule for determin- 
ing sincerity can be devised than that formulated by Judge Sobeloff 
of the Fourth Circuit: 


Human experience has devised no precise guage for appraising a sub- 
jective belief lodged in the mind and heart of the person himself and 
never truly known by others. Sincerity can be judged only from the indi- 
vidual’s demeanor, the consistency of his statements, appraisals by persons 
to whom he is known, and other immeasurable factors which may be 
deemed significant by some men but not by others.®5 


Justice Clark has stated in Witmer v. United States: “in all cases where 
there was conflicting evidence or where two inferences could be drawn 
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from the same testimony, we cannot hold that petitioner was wrong- 
fully denied the conscientious objector classification.”®* 


Jehovah’s Witness as Minister 


That Jehovah’s Witnesses couple their concept of the ministry with 
their objection to military service is clearly seen in several cases in 
which they have questioned the right of the government to require 
them to perform work of national importance in lieu of service in the 
armed forces.** As J. B. Tietz, a lawyer who has defended numbers 
of Jehovah’s Witnesses, points out, the Witness is a conscientious 
objector because he is a minister.°* As such, although he claims no 
ordination from man, he has formed a covenant with God to spread 
in the streets and at the doorstep the news of the imminent advent of 
Jehovah’s theocratic order. If he is compelled to break this covenant 
by any earthly power, he is doomed to “everlasting death.” Since he 
has no purgatory and no hell, everlasting death is the greatest catastro- 
phe that may befall him. Therefore, most Witnesses protest any alter- 
nate service which other conscientious objectors may accept. 

In spite of this strong belief, Selective Service authorities and courts 
have consistently refused to recognize its validity. According to Judge 
Pope of the Ninth Circuit: 


[the Witness’s] real objection to noncombatant service would appear to 
be its interfering with his carrying out the “message” and doing what he 
chose to call “ministerial work.” We think in drawing the line where it 
did, it cannot be said that the appeal board acted without basis in fact. 
The board could well understand from appellant’s representations that his 
objections would include such tasks for a government of “this world” as 
fighting forest fires or building roads. An objection, on religious grounds, 
to any assignment which would take the registrant away from his mission- 
ary activities is not an objection which the [Selective Service] Act recog- 
nizes.°® 


Courts have, then, consistently held that a Jehovah’s Witness’s claim 
to exemption must be based either on objection to participation to 
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war in any form or on ministerial status. Both claims may be pre- 
sented simultaneously, but each must be considered separately, not as 
interrelated with each other. 

The reason for exempting ministers from the draft is somewhat 
obscure. Julien Cornell, writing in the Yale Law Journal in 1947,% 
speculated that Congress has felt spiritual guidance of ministers in 
wartime is essential to the national well-being. Or, he said, it may be 
that Congress was convinced of the basic pacifist character of the Chris- 
tian religion and did not wish to place those who had dedicated them- 
selves to following the teachings of Christ in a position where they 
would have to abandon their principles by engaging in warfare. Still 
another reason might be that many ministers are avowed pacifists and 
would refuse to be drafted. The imprisonment of such leaders might 
encourage pacifism, a result to be avoided in wartime. 

Whatever the reason might be, Congress has provided in all recent 
draft legislation exemption for the clergy. The 1940 law provided 
that regular or duly ordained ministers of religion and students pre- 
paring for the ministry in theological or divinity schools recognized 
as such for more than one year prior to the date of the act’s enactment 
were exempt from training and service.*! Selective Service regulations 
defined a “regular minister’ of religion as one who customarily 
“preaches and teaches the principles of religion of a recognized church, 
religious sect, or religious organization of which he is a member, with- 
out having been formally ordained as a minister of religion; and who 
is recognized by such church sect, or organization as a minister.” A 
duly ordained minister was defined as a man who “has been ordained 
in accordance with the ceremonial, ritual or discipline of a recognized 
church, religious sect, or religious organization, to teach and preach 
its doctrines and to minister its rights and ceremonies in public wor- 
ship; and who customarily performs those duties.’’®? Subsequent legis- 
lation has retained essentially the same guidelines for the classification 
of those claiming ministerial exemption, although in the 1948 law 
Congress was careful to exclude from the definition of minister those 
who performed their ministerial duties only irregularly or incidentally 
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as an avocation rather than as a vocation.® It was made unmistakably 
clear by the Senate Armed Services Committee that they were fearful 
that the views expressed in minority opinions in Cox y. United States 
might lead to a wholesale exemption of Jehovah’s Witnesses and that 
this was not the intent of Congress.** In Cox, Douglas, with Black’s 
approval, had argued that unorthodox as well as orthodox sects and 
religious groups should be treated equally under the regulations of the 
Selective Service System and that a person might properly be con- 
sidered a minister even though he found it necessary to engage in 
secular occupations to meet his financial needs. Part-time ministers, 
such as Jehovah’s Witnesses, “by practical as well as historical stand- 
ards . . . are the apostles who perform the minister’s function” for 
their respective religious groups.® Both in 1951 and in 1967 Congress 
left the statutory ministerial definition unchanged. 

During World War II the British and the Canadians avoided the 
difficult problem of classifying Jehovah’s Witnesses by simply refusing 
to recognize them as a religious group or sect.®* There is some evi- 
dence that at least some members of local draft boards here in the 
United States have had similar persuasions.*7 But the Census Bureau, 
General Hershey, and the courts have all held to the opposite view. 
In fact, to accept the position of our British and Canadian cousins 
would hardly seem to be consistent with the American tradition of 
toleration and the spirit of the First Amendment. 

Equally untenable is the contention that lack of education in high 
school, college, or seminary precludes a Witness from being a min- 
ister.°8 Witnesses are adamant in their view that education does not 
make a preacher. And they can substantiate their claim by reference 
to the practices of Quakers, Methodists, and Presbyterians, not to men- 
tion Baptists, who have not been unknown to accept as ministers those 
who have done little more than receive the call of the Lord. 
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What, then, are the criteria by which the right of Jehovah’s Wit- 
nesses to be called minister is to be judged? Circuit Judge Wisdom of 
the Fifth Circuit has suggested three: (1) in line with congressional 
policy, the ministry must be followed as a vocation rather than an 
avocation, (2) a substantial part of the Witness’s time must be devoted 
regularly, not sporadically, to religious affairs, and (3) the position of 
the Witness must be that of a minister to a congregation or of a recog- 
nized leader to a group of lesser members of his faith.® 

In Witmer v. United States,” decided in 1955, the Supreme Court 
held that unlike conscientious objection, ministerial exemption must 
be determined on the basis of objective fact rather than the subjective 
state of a registrant’s mind. But it was Judge Wisdom’s opinion that 
the manner in which a registrant views his ministerial activities, ‘““espe- 
cially as discoverable from outside facts,’”’ is at least of probative im- 
portance.” In Fitts v. United States,’ for example, while Fitts claimed 
ministerial classification, he had on several occasions admitted openly 
that he considered farming his principal occupation. Furthermore, he 
acknowledged the fact that he took part in his religious activities only 
when he had spare time, when the weather was good, and there was no 
farm work to be done. In Wiggins v. United States,” in contrast, the 
defendant was a full-time crane operator but put his ministerial duties 
before his secular labors. On several occasions he changed jobs in order 
to prevent his secular work from interfering with his religious work. 

A question might be raised at this point concerning the weight to 
be given moral irresponsibility in judging ministerial claims. On at 
least one occasion a Jehovah’s Witness had twice been convicted of 
stealing and at the time he filed his questionnaire was suffering from 
venereal disease.** Ministerial status was denied, but there is no con- 
clusive proof in the case that the denial was based on the apparent 
indiscretion of the claimant. Other factors, including secular work, were 
involved. In addition, the young man in question was convicted on 
the theft charges at the early age of seventeen, a full year before his 
ordination, and he assured his draft board that he had contracted 
venereal disease from an unfaithful wife from whom he was seeking 
divorce on grounds of adultery. In any case, it would not seem prudent 
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for courts to take upon themselves the responsibility of determining 
ministerial status on moral grounds. Regardless of personal indiscre- 
tion the minister is nonetheless a minister unless he has ceased to be 
recognized as such by his church, sect, or group. 

One other question related to the sincerity of the registrant is posed 
in Schumann v. United States.° Schumann did not begin his religious 
studies with the Witnesses until he had registered for the draft and 
had not sought exemption until after the Korean War broke out. Yet 
he had given up all secular work and studies and was recognized by 
his co-religionists as a minister. Therefore, the court held that there 
was enough evidence to support his claim and that the length of time 
one has been connected with a faith has no bearing upon whether one 
is entitled to exemption. 

The second of Judge Wisdom’s criteria for judging ministerial 
status has been one of the most persistent themes pursued by the courts 
in litigation involving Jehovah’s Witnesses. It might be called simply 
the “‘time-devoted” doctrine. Witnesses, as already noted, receive no 
pay for their ministry and must, as a result, engage in some secular 
work to provide the necessities of life for themselves and their families. 
And according to Witnesses, the fact that a minister may engage in 
secular work does not defrock him.“* The apostle Paul was a tent- 
maker, and many pioneer preachers in the early history of the United 
States supported themselves largely by work done outside their clerical 
callings. Even today there are recognized denominations and sects, 
such as Friends, Mormons, and Brethren, who give no pecuniary re- 
ward to their ministers. ‘These, like Witnesses, are compelled to seek 
employment in non-religious pursuits. Moreover, among such churches 
as the Baptists and Methodists, which customarily remunerate their 
preachers, some are so badly paid that they must do other work to secure 
a livable income. Finally, no minister, regardless of the amount paid 
him by his congregation, Witnesses aver, devotes all his time to clerical 
duties. He preaches on Sunday and makes a few calls during the week, 
but for the most part, the rest of his time is his own to use as he pleases. 

Nowhere in the history of congressional legislation since 1940 is 
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there any indication that a minister may not engage in secular work. 
But law does require that a registrant pursue the ministry as a voca- 
tion on a regular and customary basis, if he is to be granted exemp- 
tion. There is the clear implication that Jehovah’s Witnesses, orthodox 
or not, are to be measured roughly on the same scale as the orthodox 
minister. 

How much time, then, must the Witnesses devote to religion to 
qualify as minister? This is not an easy question to answer. In the 
Dickinson case the Supreme Court stated that “Preaching and teach- 
ing the principles of one’s sect, if performed part-time or half-time, 
occasionally or irregularly, are insufficient to bring the registrant under 
s. 6(g) [of the Universal Military Service and Training Act].”77 At 
best this formula is vague, but some courts have interpreted it to mean 
that a registrant must devote more time to the ministry than he does 
to secular work.?® Other courts apparently have been persuaded that 
where a Witness holds a secular job at which he works full-time, he 
cannot possibly make the ministry his principal vocation.*® In other 
instances judges have established 160 hours as a normal work month 
and have refused ministerial classification if a Witness did not devote 
at least that much time to religious activities.*° Without setting any 
precise standard, ministerial claims have been favored if secular work 
was only incidental to ministerial duties. Just what makes work inci- 
dental is not exactly clear, but in Dickinson the Supreme Court held 
that a work week of five hours was not too much.*! And in United 
States v. Ransom the Court of Appeals for the Seventh Circuit per- 
mitted a Witness devoting one hundred hours a month to his ministry 
to work one day a week on a family farm for room and _board.®? 
Where the amount of time devoted to a secular pursuit far outweighs 
that spent in preaching and teaching, the courts have on most occa- 
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sions been unsympathetic to the registrant.? Some courts have in- 
cluded in religious activities time spent in study and preparation,** 
while others have been willing to include only time actually spent in 
the field.8° The latter approach seems patently unfair, since any min- 
ister in one of the orthodox denominations must necessarily devote a 
considerable part of his time to study and the preparation of sermons. 
Regularity to some judges has meant that religious work must be done 
consistently. Yet, one court has held that, even though a farmer en- 
gaged in religious activities at odd times when there was no farming 
to be done, he could be granted exemption, provided he averaged one 
hundred hours a month in the ministry over a period of a year.** 
Finally, the record of hours devoted to the ministry must be clearly 
substantiated. Any ambiguity or contradictions in the evidence will 
defeat a registrant’s claim.*? 

The third of Judge Wisdom’s criteria for judging ministerial status 
is perhaps the most important and at the same time the most perplex- 
ing. Witnesses refuse to accept the “shepherd-flock”’ relationship which 
exists between minister and parishoner in recognized denominations. 
It has already been observed that every Witness considers himself a 
shepherd. His pulpit is not found in a church building but in the 
street and at the doorstep. His congregation is not a gathering of 
dedicated souls in church pews but the crowd on the street or the 
man in his home. Everyone is a missionary evangelist. Yet, as a 
perusal of legislative policy has already shown, Congress has placed the 
mantle of orthodoxy on him and has insisted that Selective Service 
boards must distinguish between shepherds and sheep. Courts have 
been forced to follow. 

Equally as difficult as the problem of applying the “time-devoted” 
principle has been the judicial task of interpreting the “leadership” 
concept. There are numerous positions in the organizational structure 
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of the Witnesses that might be considered positions of leadership.* 
There are first of all Pioneers, who are required to devote a minimum 
annual average of 1,200 hours to field ministry. There are full-time 
Headquarters Servants, or the Bethel Family, who work at Watchtower 
Headquarters in Brooklyn. District Servants have supervisory power 
over eleven or twelve circuits in each of eighteen districts in the United 
States. Each circuit is supervised in turn by a Circuit Supervisor, who 
has power to inspect and direct the work of some eighteen to twenty- 
five congregations in the circuit. Each congregation is headed by a 
Congregational Servant who has full charge of the ministerial work 
of the entire congregation of missionaries and ministers. Other ser- 
vants in each congregation include an Assistant Congregational Ser- 
vant, a Bible Study Servant, a Theocratic Ministry School Servant, 
a Watchtower Study Servant, a Magazine-Territory Servant, a Lit- 
erature Servant, and an Accounts Servant. At the bottom of the 
hierarchy is the Book Study Conductor, who presides over small meet- 
ings of a part of the congregation each week. These meetings are held 
in private homes and usually have from eight to twenty-five people in 
attendance. 

In a letter written to General Hershey in 1959, Hayden C. 
Covington, general counsel for Jehovah’s Witnesses, claimed out- 
right exemption for Pioneers, Headquarters Servants, District and 
Circuit Servants, and Congregational Servants.*® For all the others 
exemption was advised if they devoted a substantial amount of their 
time to the performance of their duties “as well as to door-to-door 
missionary work . . . and do not perform such duties irregularly ... , 
depending upon the circumstances of each particular case, as to whether 
their lives are devoted to the ministry as leaders, and they pursue it 
as their vocation, as properly defined in the Act.” 

There would appear to be sound argument for Covington’s position 
that Pioneers and top-ranking servants down to the level of Congrega- 
tional Servant, at least, should be recognized as ministers. Some courts 
have been willing enough to accept both Pioneers and Congregational 
Servants within the ministerial category, but others have not. The 
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dissenting courts have generally reasoned that the intent of Congress 
can be determined only by draft authorities and the courts. No re- 
ligious body, in other words, has the authority to define the status of 
its members under a congressional law. Thus, in the absence of other 
evidence indicating ministerial activity, Pioneers have been denied ex- 
emption.®® In United States v. Hurt, however, the Court of Appeals 
for the Third Circuit observed that Selective Service authorities have 
recognized that Pioneers ordinarily devote all or substantially all their 
time to the dissemination of their tenets and beliefs.®' Where any 
secular activity is followed merely for subsistence purposes, therefore, 
the Pioneer should be granted exemption. Hurt was also a presiding 
minister in his congregation. But, if one is required to be both a 
Pioneer and a Congregational Servant to qualify as a minister, the 
Jehovah’s Witness is placed not only in an unjust but often an im- 
possible situation. The Pioneer tries to devote as much of his time 
as possible to field work, and the work of a Congregational Servant, or 
any servant for that matter, does not contribute in any way to the 
minimum time required of the Pioneer. There simply may not be 
enough hours in the day to permit many to be both, particularly if 
the Witness has to engage in secular work to meet his physical needs.°? 
Occasionally boards have refused to grant exemption to vacation Pi- 
oneers, who are appointed for a period of from two weeks to three 
months, but are expected to preach and teach under the same standard 
imposed on full-time Pioneers. The appointment is usually considered 
a necessary step to the higher rank. On two occasions in the past 
few years, courts have reversed such decisions by the boards and have 
upheld the ministerial claims of these persons.” 

The most favorable stand in favor of lesser officials among Jehovah’s 
Witnesses has been taken in the Fifth Circuit. In Wiggins v. United 
States,°* Judge Wisdom, relying heavily on Olvera v. United States 
and Pate v. United States,®°* contended: (1) that the Universal Military 
Service and Training Act by granting exemption to ministers consti- 
tuted a statute of liberty, (2) that once a registrant makes a showing 


go. United States vy. Steinhart, 129 F. Supp. 594 (1955); United States v. Zasadni, 206 
F. Supp. 318 (1962). 

91.244 F. (2d) 46 (1957). g2.See Tietz, p. 132. 

93. United States v. Majher, 250 F. Supp. 106 (1966), and United States v. Hested, 
248 F. Supp. 650 (1965). 
Gaccni eee ee 95-223 F. (2d) 880 (1955). 

96.243 F. (2d) 99 (1957). 


Religion and the Draft 71 


that the ministry is his vocation, he is entitled, not as a matter of 
grace, but as a matter of right, to the statutory exemption, (3) that the 
exemption should be broadly interpreted, and (4) that no pattern of 
orthodoxy as to pay, lack of secular employment, or traditional posi- 
tion of leadership should be imposed in defining the term “minister.” 
Wiggins had full-time secular employment and spent only about forty 
hours a month in the ministry, about one-fourth the time devoted to 
secular work. He was a Book Study Conductor. Yet, he was granted 
exemption. Judge Wisdom ruled that some allowance in the law must 
be made for ministers who are gainfully employed, simply because 
they are not paid for their religious ministry. And if they must work, 
they should not be penalized for working steadily. A young man such 
as Wiggins could hardly work less than forty hours a week and hold 
on to his job. Furthermore, the position of Book Study Conductor is 
comparable to that of assistant pastor, and Wiggins had performed his 
religious duties regularly without allowing his secular duties to inter- 
fere with his religious work. 

This was heady drink for other federal judges, and severe criticism 
of the Wiggins ruling was not long in coming. District Judge Watkins 
of Maryland just two years later in United States v. Tattenburn® 
completely repudiated Wiggins. He did not agree that a Book Study 
Conductor was analogous to an assistant minister. Much of Wiggins’s 
time and Tettenburn’s time was spent not in missionary teaching or 
preaching but in study. And while travel time, study time, and atten- 
dance at meetings are all in furtherance of the ministry, Judge Watkins 
was convinced, after a careful review of Witnesses’ literature, that in 
the case of Pioneers as with all Jehovah’s Witnesses, such time is not 
reported in the 1,200 hour annual minimum quota of preaching in 
the missionary field. ‘The Court of Appeals for the Fourth Circuit held 
that another Book Study Conductor’s role in his congregation was little 
more than that of all members of his sect—that of spreading among the 
public the beliefs of Jehovah’s Witnesses and of educating those al- 
ready believers of the faith.°* In addition, there was no proof that it 
was a part of his regular task to administer the ordinances or rites of 
public worship. In contrast, in the Dickinson case, decided by the 
Supreme Court, the defendant was a Company Servant engaged not 


97.186 F. Supp. 203 (1960). 
98. United States v. Stewart, 322 F. (2d) 592 (1963). 


72 Claud H. Richards, Jr. 


only in the normal missionary tasks common to many members of the 
sect, but he was also responsible for conducting the public meetings of 
the congregation. 

If the present policy of attempting to fit Jehovah’s Witnesses into 
the mold of the orthodox ministry is continued, there is much validity 
in the Watkins position in the absence of some material manifesta- 
tion of substantial field work for the lesser servants below the level of 
Congregational Servant. In their position and role these people strong- 
ly resemble deacons, Sunday school superintendents and teachers, and 
chairmen of committees in other denominational groups. To be con- 
sistent, Selective Service boards might find themselves faced with the 
necessity of exempting the latter if they exempt the former. 

Even the Fifth Circuit seemed to beat a slow retreat in Fitts v. 
United States,® although an effort was made to distinguish Fitts from 
Wiggins. In Wood v. United States'® the retreat was even more 
noticeable, even though only an assistant congregational Book Study 
Conductor was involved. 


Conclusions 


The history of litigation concerning the obligation of Jehovah’s 
Witnesses to serve in the armed forces points to one conclusion. The 
basic difficulty in adjudicating their cases stems from a lack of under- 
standing on the part of Congress first of all, but on the part of Selective 
Service authorities and courts as well, of the theology and practices 
of this unorthodox group of religious zealots. ‘To the uninitiated their 
doctrines are all but incomprehensible. They are a cult unto them- 
selves, and to fit them into any pattern of orthodoxy is little less than 
impossible. ‘There are, at least, four possible alternatives in attempt- 
ing to deal with them more successfully in the future. 

The first of these is to follow the practice of the British and Cana- 
dians during World War II and refuse to recognize them as a sect.1® 
But as shown earlier, to do so would be contrary to American traditions 
and concepts of liberty embodied in the First Amendment. Moreover, 
to follow this course would be unthinkable in view of the fact that 
for so long they have been regarded as a sect. 
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A second possibility is to abandon the Selective Service system in 
favor of voluntary enlistment. Both Senator Hatfield of Oregon and 
Senator Brooke of Massachusetts supported this position during the 
Senate debates on the Selective Service Act of 1967.1? Obviously, if 
all inductees in the armed forces were volunteers, there would be no 
problem with Jehovah’s Witnesses. They would never volunteer. 

This is not the place to argue in detail the merits of a volunteer 
army. It may suffice to say that Senator Hatfield contends that such an 
army, while necessitating higher pay incentives and other advantages 
to attract young men into the armed services, would nevertheless make 
the military less costly to the taxpayer. Greater efficiency through the 
elimination of the high rate of turnover now current among draftees 
would be encouraged. Furthermore, a voluntary service would be 
fairer and more democratic, since none would serve against his will. 
And finally, patriotism is still cherished enough by our young people 
that securing the required number of inductees would be no problem, 
provided, of course, we are not engaged in a wholesale holocaust. 

Senator Edward Kennedy, on the other hand, has pointed out that 
according to a recent poll taken by the United States Youth Council, 
61 per cent of its members who responded favored a volunteer army, 
but 58 per cent—almost as many as favored voluntary enlistment—indi- 
cated they would not volunteer.1% In addition, he was fearful that a 
volunteer army would be largely a Negro army. The rate of re-enlist- 
ment for Negroes, he asserted, is 46.6 per cent. For whites it is 21.6 
per cent. He feared a situation in which one part of our population, 
gifted either financially or intellectually, would be free to continue to 
develop its talents, while another part, less gifted, would fill the ranks 
of our armed forces. Either this would be true, or the lower ranks 
would be filled with Negroes, while the staff would be manned by 
white officers. Senator Kennedy was also convinced that the voluntary 
system would be a costly one. Even Professor Walter Y. Oi of the 
University of Washington, a proponent of the system, was quoted as 
estimating that its operation would cost, in a non-Vietnam situation, 
between $4 and $7 billion a year. The Defense Department estimated 
that the cost, in a Vietnam situation, would lie somewhere between 
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Miller, III, ed., Why the Draft? (Baltimore, 1968). 

103. This and other remarks by Senator Kennedy may be found in the Congressional 
Record, CXIII (May 11, 1967), $6747-S6749. 
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$10 and $17 billion a year. Finally, Senator Kennedy felt that a 
volunteer army would make the President so sensitive to popular opin- 
ion that he would be seriously handicapped in fulfilling his responsi- 
bilities with regard to foreign policy. 

At any rate, the time may not be ripe for the type of change Senator 
Hatfield wants. ‘The Defense and State Departments have been opposed 
to it. Congress has been unreceptive, and it is doubtful that a majority 
of the public would press for it. 

A third approach is to make certain modifications in the present 
system. In fairness to the registrant, it would seem desirable to replace, 
with a substantial evidence test, the requirement that a board produce 
some affirmative evidence to support a basis in fact for denying objector 
or ministerial classification. Judicial review in draft cases would then be 
brought in line with policy followed in reviewing many other types of 
administrative decisions. The practice by the courts of requiring min- 
isters to spend as much or more time in religious work as they do in 
secular work or to devote an amount of time equal to a normal work 
month to the ministry should be abandoned. So long as a Witness 
spends a reasonable number of hours in missionary endeavor and gives 
evidence of being sincere in his religious work, he should be granted 
exemption. The Wiggins test of approximately forty hours field work 
a month and a clear indication of willingness to place religious work 
before secular work seems realistic. 

Improvement in probationary policy could be achieved.1%* A judge 
may be unable to change a classification but he has considerable lati- 
tude in sentencing. About one-third of all defendants sentenced by 
federal judges are granted probation, but there is apparent reluctance 
to give the religious objector this consideration on the ground that he 
is not repentant and would “do the same thing tomorrow.” This 
reasoning is highly questionable. 

Jehovah’s Witnesses rarely are candidates for probation, since they 
are committed to serve Jehovah at all times at any place. Ordinarily 
a judge grants probation only where a job situation has been worked 
out that clearly shows that the national interest will be more adequately 
served by having a man employed in it than by jailing him. If religious 
commitment is sympathetically understood, probation could be given 
Jehovah’s Witnesses on the sole condition that the defendant engage 
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in his religious work. On occasion this practice has been followed 
with desirable results. 

A final proposal for change in current policy is the most revolu- 
tionary of all the possible alternatives. Yet in many ways it deserves 
the greatest consideration. Both Congress and the courts should dis- 
continue the attempt to distinguish the ministerial status of Witnesses 
from their status as conscientious objectors. ‘The Witness is a conscien- 
tious objector because he is a minister, and one role cannot be sepa- 
rated from the other. Judgment as to his right to exemption, therefore, 
should be based solely on his objector claim. The test of sincerity 
would necessarily have to be imposed as in all other objector cases, 
and objective facts concerning devotion to religious activity would 
surely be a part of the test. ‘The necessity of separating shepherd from 
flock, full-time minister from part-time minister, lesser official from 
higher official would, however, be obviated. 

Jehovah’s Witnesses may be a poorly understood minority with 
little respect among most Americans. On the other hand, the vast 
majority of them are sincere Christians, however strange their tenets 
and practices may seem to others. A recognition of their unorthodox 
position and a program of draft exemption suited to that position are 
essential, if they are to be given those rights which our Constitution 
and liberal heritage guarantee to other minorities among us. 
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Francis Canavan, S. J. / Constitutional Casuistry: 
Cases of Conscience 


“Conscience” is again becoming a force in American political life. 
Crowds march on military induction centers, shouting: “Hell no, we 
won't go!” Young men burn their draft cards and, on occasion, them- 
selves. Students block access to the tables set up by military recruiters 
on campuses. When their fellow students vote in a referendum to 
allow the recruiters to function on campus, the dissenters announce 
that they will not accept the result of the referendum because it is a 
political solution to a moral question. Grayer heads express fears that 
the democratic process may break down under the pressures put on it 
by those whose consciences will allow no accommodation and no com- 
promise. 

By the time these words appear in print, the crisis may have passed 
and be on its way to being forgotten. The end of the war in Vietnam, 
were it to come, would end the bitterness and the violence that arise 
when a political issue turns into a moral one. But the broader issue 
would still remain with us, as it always will. When the conscience of 
the individual comes into conflict with social policies that are backed 
up by the power and the majesty of the law, which shall prevail? 


Individual vs. Social Conscience 


We cannot assume that the individual is always right, any more 
than we can assume that society is always right. It is easy and tempting 
to present the issue as conscience vs. power, conscience being the pe- 
culiar property of individuals, and power that of society. But societies 
are people, too, and they also have consciences. In any given conflict, 
it may be the conscience of society that is right and the private consci- 
ence that is wrong. 

A society’s laws and policies reflect its conception of its own inter- 
ests, or the interests of sufficiently powerful and determined groups 
within the society. Most of what we ordinarily think of as politics is 
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concerned with just such interests and the pressures that are exerted 
to translate them into public policies. Nonetheless, law and policy also 
embody the moral convictions held by society as a whole or at least 
by its dominant part. In this sense, they are expressions of society’s 
conscience rather than of its interest. Society's conscience, of course, 
like the individual’s, may be and often is distorted by its passions and 
its prejudices. But one should recognize that the clash between society 
and the individual is sometimes a conflict of consciences. It is not 
possible always to present it as a struggle of conscience against power. 

All societies maintain the superiority of some moral norms to the 
dictates of dissenting consciences. Our society is no exception. Human 
sacrifice, ritual prostitution, and polygamy are examples of conduct 
that we socially disapprove and legally punish. ‘They are examples so 
extreme that it may seem unfair to use them.1 But they have been 
practiced by some of the religions of mankind. Presumably their de- 
votees had the kind of conscience that approved these practices. Yet 
there is no chance that American law at present would tolerate such 
doings on the plea of freedom of conscience. Both law and public 
opinion would condemn them, and it seems idle to pretend that the 
condemnation would be based on considerations of social utility alone. 
The practices in question would be punished as violations of a publicly 
accepted and enforced code of morality. 

We have, it is true, a pluralistic society in which some moral norms 
that were once commonly accepted and legally enforced are now dis- 
solving. It is also true that the freedom of the individual conscience 
from social coercion is held by our constitutional law as a public value 
of a high order. The only point made here is that it is not a value 
of so high an order that every other consideration yields to it. The 
fact is that our society sometimes resorts to coercion even against the 
claims of private conscience. 

Coercion in matters of conscience admits of several shades of mean- 
ing, and it is necessary to distinguish them. The law may prohibit a 
person from acting according to his conscience. This in turn may 
mean preventing him from doing what in conscience he thinks he has 
a right to do, or it may mean preventing him from doing what he 
thinks he has a duty to do. It makes a difference which kind of law is 


1. But the U.S. Supreme Court has used similar examples. See Reynolds vy. United 
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in question. We are not greatly impressed by those who argue that 
they may break a speed limit, or exclude Negroes from their restau- 
rants, or pay substandard wages because their moral judgment tells 
them that they have a right to act in these ways, despite what the 
law says. But some of us, at least, would feel a greater reluctance to 
prevent a man from doing what he felt in conscience he was obliged 
to do; for example, to engage in some religious practice that was in- 
jurious to public health. Though we might enforce the law and stop 
the man from doing his duty as he saw it, we would recognize that his 
conscience was more deeply offended than that of a person who was 
merely stopped from doing what he thought he had a right to do. 

We should feel an even greater reluctance to force a person to act 
against his conscience. Yet, again, a distinction must be made. It is 
one thing to force someone to do what he believes he has a right not 
to do. An example would be compulsory paying of taxes beyond what 
one considers a just limit—the “wrong” of which Mrs. Vivian Kellems 
complained so bitterly some years ago. It is another thing to force a 
person to perform what he believes is an immoral action: the classic 
example is compulsory military service. The man who does under 
compulsion what he thinks he has a right not to do regards himself as 
a victim of injustice. But the man who does under compulsion what 
he believes is morally wrong and prohibited is convinced that he is 
doing evil and is likely to regard himself as a sinner—even though he 
does the evil only because of his fear of the consequences of refusing. 
In this case, coercion directly violates conscience. 


Conscience and the Court 


The above distinctions are intended to bring out the fact that the 
respect owed to conscience by social authority poses problems of vary- 
ing degrees of acuteness. ‘The courts in the United States have long 
been accustomed to making another set of distinctions in interpreting 
the freedoms guaranteed by the First Amendment to the Constitu- 
tion. To state the matter in summary fashion, and without all the 
qualifications that professional students of constitutional law will doubt- 
less look for, the courts have distinguished (1) freedom of thought or 
belief, which is absolute in its immunity from governmental inter- 
ference; (2) freedom of action, which is not absolute, being subject to 
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the requirements of public order; and (3) freedom of speech, which is 
as absolute as freedom of thought unless the speech is “utterly with- 
out redeeming social importance” (Roth v. United States, 354 U.S. 476, 
484 [1957]) or bears so close a relation to illegal action that the state 
must be permitted to prevent or punish it. 

One of the Court’s many statements of the basic distinction between 
freedom of thought and freedom of action is found in Cantwell v. 
Connecticut, 310 U.S. 296, 303 (1940), where it said: “The [First] 
Amendment embraces two concepts—freedom to believe and freedom 
to act. The first is absolute but, in the nature of things, the second 
cannot be. Conduct remains subject to regulation for the protection 
of society.”’ But, stressing the need to limit regulation in the interests 
of freedom, the Court continued: “The freedom to act must have 
appropriate definition to preserve the enforcement of that protection. 
In every case the power to regulate must be so exercised as not, in 
attaining a permissible end, unduly to infringe the protected freedom.” 

In Cantwell, and indeed in the greater part of the “freedom of con- 
science”’ cases it has decided, the Court was dealing with the religious 
conscience. ‘The conscience whose claims it had to adjudicate was not 
a purely individual moral judgment, but a judgment formed by the 
teaching of a church or sect. The issue therefore could have been 
presented as organized religion vs. the state, or the spiritual vs. the 
temporal, rather than as the individual vs. the social conscience. But 
it is in the latter terms that the Court has dealt with the issue. Re- 
ligion enters a case insofar as it may furnish the content of an indi- 
vidual’s conscience; but the right whose limits are to be determined 
by the courts is the right of an individual. 

Under modern conditions of religious pluralism and civil liberty 
of religion, no church is socially accepted or legally recognized as being 
fully as public an institution as the state and as more competent than 
the state to explicate and define the claims of conscience. The Supreme 
Court’s emphasis therefore falls more and more heavily upon the 
individual conscience simply as individual. 

In the years following Cantwell, the Court enunciated the doctrine 
that freedom of religion, together with the other First Amendment 
freedoms, enjoyed a “preferred position.” But the Court has in recent 
decades abandoned any preference for Christianity or even for theism. 
There was a time when the Court declared: ‘This is a Christian na- 
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tion” (Holy Trinity Church v. United States, 143 U.S. 457, 471 [1892]; 
repeated in United States v. Macintosh, 183 U.S. 605, 625 [1931]). But 
since the Court began to apply the religion clauses of the First Amend- 
ment to the states through the Fourteenth Amendment, it has moved 
steadily toward a position of neutrality or non-preference between 
belief in God and non-theistic ‘‘religions.”’ 

The culmination of this process was the statement in Torcaso v. 
Watkins, 367 U.S. 488, 495 (1961): “We repeat and again reaffirm 
that neither a State nor the Federal Government can constitutionally 
force a person ‘to profess a belief or disbelief in any religion.’ Neither 
can constitutionally pass laws or impose requirements which aid all 
religions as against non-believers, and neither can aid those religions 
based on a belief in the existence of God as against those religions 
founded on different beliefs.’’ A footnote explained: “Among religions 
in this country which do not teach what would generally be considered 
a belief in the existence of God are Buddhism, Taoism, Ethical Cul- 
ture, Secular Humanism and others.” 

It may be, as Leo Pfeffer has said, that “calling . . . secular human- 
ism a religion does not make it a religion. It is not a religion.’”? But 
so far as the Supreme Court is concerned, it ranks as a religion. To 
the extent that the “‘preferred position” is still the Court’s doctrine, 
what is preferred is the individual’s ultimate belief, whatever it may 
be; all ultimate beliefs, including secular ones, are “religions” in a 
broad sense of the term and are legally and constitutionally on the 
same plane. 

Religious orthodoxy thus ends up on a somewhat lower level than 
political orthodoxy. In West Virginia Board of Education v. Barnette, 
319 U.S. 624 (1943), the Court struck down an order of the board 
making it a legal duty for all public school children to salute the 
American flag while reciting the pledge of allegiance. According to 
the Court, the salute and the accompanying pledge were an expression 
of political faith, a “credo of nationalism.”” And this, said the Court, 
no government could constitutionally force anyone to utter. But the 
Court did not say that the flag salute ceremony could not be conducted 
by public schools, only that no one could be obliged to take part in it. 

A different fate awaited the school prayers that often went along 
with the flag salute in a single ceremony. In Engel v. Vitale, 370 U.S. 
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421 (1962), the Court found that a prayer approved by the New York 
State Board of Regents for use in public schools was an unconstitu- 
tional establishment of religion. The prayer was not saved by a pro- 
vision that those who did not wish to join in it would be excused. 
“The Establishment Clause,” the Court said (ibid., 430), “unlike the 
Free Exercise Clause, does not depend upon any showing of direct 
governmental compulsion and is violated by the enactment of laws 
which establish an official religion whether those laws operate directly 
to coerce nonobserving individuals or not.” 

It would seem, therefore, that government may provide for the ex- 
pression of a common political faith, so long as it does not coerce any- 
one to join in professing the faith. But government may not profess a 
religious belief, however broad and general its terms, whether it coerces 
anyone to join in the profession or not. In public schools (if nowhere 
else), government must be absolutely neutral in matters of religious 
belief. It is open to some question whether, given the present struc- 
ture of American education, this neutrality is truly realistic. The pres- 
ent writer has argued elsewhere that it is not. But however that may 
be, the Court’s intention is clearly to remove government altogether 
from the realm of religious belief in order to make all consciences 
equal before the law, independently of their religious content. 

It is impossible, however, to remove government entirely from the 
realm of the moral conscience. ‘There was a time when the Supreme 
Court was able to assume a commonly accepted moral code supported 
by the Judeo-Christian tradition and taught by the main body of the 
country’s religious institutions. It is now more difficult for the Court 
to do this. Yet the Court cannot avoid deciding cases arising out of 
conflicts between private and public moral standards. 

In the brief scope of this paper it will be impossible to review or 
summarize the large number of cases in which claims of freedom of 
conscience have been adjudicated. All that can be done here is to 
present a very small selection of cases for the sake of illustrating the 
type of problem with which the courts are confronted, and to indicate 
that, for better or worse, freedom of conscience is not the last word in 
American law. 


g.“Implications of the School Prayer and Bible Reading Decisions: The Welfare 
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The Limits of Action 


Thus, the Court has upheld the right of government to prevent 
people from acting in accordance with their consciences when it felt 
that a sufficiently significant social value was at stake. In the last cen- 
tury, it firmly denied the constitutional right of Mormons to practice 
polygamy, despite their claim that the teachings of their religion made 
the practice a duty when circumstances permitted it. In the leading 
case on the subject, Reynolds v. United States, the Court said: 


As a law of the organization of society under the exclusive dominion of 
the United States [the Territory of Utah], it is provided that plural mar- 
riages shall not be allowed. Can a man excuse his practices to the contrary 
because of his religious belief? To permit this would be to make the 
professed doctrines of religious belief superior to the law of the land, and 
in effect to permit every citizen to become a law unto himself. Govern- 
ment could exist only in name under such circumstance. 


It is noteworthy that the reason given why religious doctrine may not 
be taken as superior to the law of the land is that to affirm the primacy 
of religion would in effect “permit every citizen to become a law 
unto himself.” In other words, the individualism implicit in a regime 
of religious liberty makes government, or some agency thereof, of 
necessity the ultimate judge of conflict of conscience. 

As we saw above in Cantwell, the bias of the Constitution is toward 
guaranteeing the freedom of every citizen to act in accordance with 
his conscience, and toward limiting social regulation of his conduct to 
what is genuinely necessary for the protection of society. So, in the 
Reynolds case, the Court felt constrained to uphold the legal prohibi- 
tion of polygamy by asserting that marriage was the foundation of 
society and that monogamy was, to some extent, necessary for the main- 
tenance of a free system of government. The protection of monogamy 
was therefore a legitimate social concern which overrode the claims 
of the private conscience. And it was an agency of government that 
made the ultimate judgment in the case. 

Courts have also supported the social, as against the individual, con- 
science in matters other than the institution of marriage. In Harden 
v. State, 188 Tenn. 17, 216 S.W.2d 708 (1948), a state court upheld a 
Tennessee law that forbade the handling of poisonous snakes in such 
a manner “as to endanger the life or health of any person.’”’ The mem- 
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bers of “The Holiness Church” were accustomed to handling rattle- 
snakes during their religious services in the belief that, according to 
Mark 16:18, they could thereby manifest their faith without suffering 
harm. The court remarked that the law did not attempt to prevent 
them from believing that handling poisonous snakes was a necessary 
part of religious worship. But the law did prevent them from acting 
on this belief—and, said the court, the law did not thereby deprive 
them of the free exercise of religion. 

In like manner, along with a large number of decisions maintain- 
ing the freedom of individuals to act according to their religious be- 
liefs despite state laws and municipal ordinances to the contrary, the 
U.S. Supreme Court has in some cases supported the law rather than 
the individual. To mention but two examples, in Prince v. Massa- 
chusetts, 321 U.S. 158 (1944), it denied that the free exercise of religion 
gave a nine-year-old child the right to sell religious publications of 
Jehovah’s Witnesses in violation of the Massachusetts child-labor law. 
In Braunfeld v. Brown, 366 U.S. 599 (1961), the Court admitted that 
a Pennsylvania Sunday-closing law imposed a financial burden on 
Orthodox Jews who felt obliged in conscience to close their shops on 
Saturday as well, but it refused to declare that the law either established 
religion or deprived the shopowners of the free exercise of their re- 
ligion. 

The Supreme Court has also affirmed the power of the state to 
force persons to submit to physical treatment against their moral con- 
victions. In two early cases the issue of freedom of religion was not 
raised, doubtless because the Court had not yet declared that the 
religion clauses of the First Amendment bind state governments 
through the Due Process Clause of the Fourteenth Amendment. In 
Jacobson v. Massachusetts, 197 U.S. 11, 26 (1905), the defendant argued 
(in the Court’s paraphrase of his words), that 


his liberty is invaded when the State subjects him to fine or imprisonment 
for neglecting or refusing to submit to vaccination; that a compulsory 
vaccination law is unreasonable, arbitrary, and oppressive, and, therefore, 
hostile to the inherent right of every freeman to care for his own body 
and health in such way as to him seems best; and the execution of such a 
law against one who objects to vaccination, no matter for what reason, 
is nothing short of an assault upon his person. 
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The Court overrode Mr. Jacobson’s moral judgment about his inherent 
right as a freeman with the observation that a compulsory vaccination 
law was a reasonable exercise of the state’s policy power to protect 
public health.t ‘The Court later used substantially the same argument 
in Buck v. Bell, 274 U.S. 200 (1927). 

This was the case in which Justice Oliver Wendell Holmes, for 
the majority of the Court, upheld the application of a Virginia com- 
pulsory sterilization law to Carrie Buck, an allegedly feeble-minded 
girl, with the remark: “Three generations of imbeciles are enough” 
(tbid., 207). Since Carrie Buck was a Catholic, she (or, more accurately, 
her lawyer) might have argued that submission to sterilization was 
against her conscience; but this point was not raised by her lawyer or 
decided by the Court. The substantive issue was whether it was within 
the constitutional power of the state to deprive a person of his physical 
power of reproduction. Justice Holmes said that it was, and argued: 
“We have seen more than once that the public welfare may call upon 
the best citizens for their lives. It would be strange if it could not 
call upon those who already sap the strength of the State for these 
lesser sacrifices, often not felt to be such by those concerned, in order 
to prevent our being swamped with incompetence.” 

Professor Walter F. Berns of Cornell University has severely criti- 
cized Justice Holmes for his opinion in this case.® It is, he says, “surely 
one of the most ‘totalitarian’ statements in the history of the Court.” 
“The point should have been made,” he feels, “that due process of 
law does require more than certain procedures, and that there are 
some things which decent government simply should not do. One of 
these is to perform compulsory surgical operations in order to satisfy 
the racial theories of a few benighted persons.” 

If we may believe what geneticists are now telling us that they 
expect to be able to do in the foreseeable future, the integrity of the 
reproductive process against state interference will again be a consti- 
tutional issue. It seems probable, at any rate, that science’s growing 
capacity for refined technological control of the reproductive process 
in all its stages will lead to demands for eugenic legislation, and that 
some of these demands will be successful. If so, under the current 
interpretation of the Due Process Clause, the legislation will be con- 


4. The Court later stated that religious grounds would not avail for exemption from 
compulsory vaccination (Prince v. Massachusetts, 158, 166). 
5. “Buck v. Bell: Due Process of Law?” Western Political Quarterly, VI (1953), 762-775. 
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tested in the courts as violative of religious liberty and the rights of 
conscience. It is doubtful that the Supreme Court will declare such 
legislation unconstitutional precisely because it violates the rights of 
conscience. But one may hope that the question of substantive due 
process will receive a more thorough consideration than it did in Buck 
v. Bell.® 


Blood Transfusion Cases 


Some inkling of what the Court might do is furnished in the cases 
occasioned by the doctrine of Jehovah’s Witnesses that to receive a 
blood transfusion is to “eat blood” and therefore is prohibited by the 
Bible. The Supreme Court of Illinois decided in 1952 that the re- 
ligious objections of parents belonging to Jehovah’s Witnesses could 
not bar a court order for a blood transfusion to be administered to 
their children, when doctors testified that it was necessary to prevent 
the child’s death or permanent mental injury (People ex rel. Wallace 
v. Labrenz, 411 Ill. 618, 104 N.E.2d 769; cert. den., 344 U.S. 824). 
This principle seems solidly established whenever the prospective recip- 
ient of the transfusion is a minor. 

Cases directly affecting adults are much more recent. The first of 
them seems to have been one concerning Mrs. Jessie E. Jones. In 
September, 1963, at the age of twenty-five, she was brought by her 
husband into Georgetown University Hospital, a Roman Catholic insti- 
tution in Washington, D.C., for emergency treatment. She was suffer- 
ing from a hemorrhaging ulcer but, when the doctors declared that 
only blood transfusions could save her life, both she and her husband 
refused to consent, on the ground that it would be against their re- 
ligious beliefs. In a rapid series of legal moves, the university’s attorney 
brought Judge J. Skelly Wright of the U.S. Court of Appeals into the 
hospital. After talking to the patient and her husband and apparently 
ascertaining that, if the court took responsibility for authorizing the 
transfusions, they would not feel that they had acted against their 
religious beliefs, Judge Wright gave the order for the transfusions on 
the spot. 

His action was criticized some weeks later in a sermon delivered 


6. At this writing, the U.S. Supreme Court has substantially the same issue as Buck 
v. Bell before it in the case of Cavitt v. Nebraska, 
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by the Rev. Kenneth K. Marshall of Davies Memorial Unitarian 
Church in Washington. If the court order were allowed to stand as a 
precedent, Mr. Marshall said, it ‘““would lead to erosion of the liberties 
of other religious groups.”” He contended that similar court orders 
could override Christian Science practices and could even force a 
Catholic woman to have an abortion in order to save her life. The 
present writer knows from conversation with the authorities at George- 
town University that the same thought had occurred to them and had 
disturbed them greatly. But, since the situation was an emergency 
and a decision on the blood transfusion had to be made at once, they 
decided, as Judge Wright also did, to act in favor of life and to argue 
the moral and legal points later. 

In an opinion written some months later, Judge Wright justified 
his order with the argument that the patient was near death and in 
no better mental condition to make a rational decision about a blood 
transfusion than a child would have been; hence, a court could as- 
sume authority to make the decision for her. Besides, she was the 
mother of a seven-month-old child, whom the state as parens patriae 
had a right to prevent her from abandoning by death. Judge Wright 
mentioned other considerations as well, but the above two are the 
ones that distinguish his decision from opposite ones taken by other 
courts in other cases. 

The full bench of the Court of Appeals later denied Mrs. Jones’s 
appeal for a rehearing, saying that the case was now moot and there 
was nothing to rehear. But several judges made it plain that they 
disagreed with Judge Wright’s action (Application of President & 
Directors of Georgetown College, Inc., 118 App. D.C. 80, 90; 331 F.2d 
1000, 10103 cert. den., 377 U.S. 978). 

In a case arising the following year, 1964, Mrs. William Anderson 
was brought into a hospital in Neptune, N.J., suffering from compli- 
cations developed in her seven-and-one-half-month pregnancy. Physi- 
cians warned her that she might die at any moment and take her un- 
born child with her if she did not receive a blood transfusion. She 
refused on the usual grounds given by Jehovah’s Witnesses. Hospital 
attorneys then obtained an order from the New Jersey Supreme Court 
(Raleigh Fitkin—Paul Morgan Memorial Hospital v. Anderson, 42 N.J. 
421, 201 A.2d 537), under which a “special guardian” was appointed 
for the child, with authority to “consent to such blood transfusions 
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as may be necessary to preserve the lives of the mother and the child.” 
The court’s order was based specifically on the unborn child’s right 
to the protection of the law, although it was the mother who would 
receive the transfusion. Mrs. Anderson appealed the state court’s ruling 
to the U.S. Supreme Court, arguing that to undergo blood transfusions 
was contrary to her “freedom of conscience and freedom of worship 
protected by the Constitution.” But the Court promptly rejected her 
petition for a stay and denied certiorari (377 U.S. 985). 

In 1965 in United States v. George (239 F. Supp. 752), a U.S. dis- 
trict court judge in Connecticut ordered a blood transfusion for an 
adult patient, the father of four children. The judge first assured the 
patient that the court would not force a transfusion on him. But he 
issued the order after the patient stated that he would not resist the 
doctors once the order was signed. In explaining its reasons for issuing 
the order, the court said that the fact that the patient was coherent 
and rational did not distinguish the present case from the Georgetown 
College case, whose rationale the court explicitly adopted. It added 
that since the patient had voluntarily submitted himself to medical 
treatment, he could not use his religious beliefs to dictate to the doc- 
tors a course of treatment amounting to malpractice. 

But in the same year, in Re Brooks’ Estate (32 Ill. 2d 361, 205 
N.E.2d 435), another court overruled a trial court’s order for a blood 
transfusion to an adult member of Jehovah’s Witnesses, who refused 
to receive it despite her clear knowledge that death would probably 
result. Since the patient had no minor children, the court said, there 
was no such danger to public health, welfare, or morals as would 
justify interference with the patient’s free exercise of her religion. A 
similar decision had been rendered by a New York court in 1962 in 
a case involving a completely competent adult patient with no minor 
children (Erickson v. Dilgard, 44 Misc. 2d 27, 252 N.Y.S.2d 705). 

As for the attitude of the U.S. Supreme Court, all that is clear is 
that it is not seizing opportunities to review blood-transfusion cases. 
If the Court should take a case for review, the most liberal precedents 
before it would be those in which a court refused to order a blood 
transfusion to a patient who was adult, completely compos mentis, 
and had no minor children dependent on him. The courts are ap- 
parently unwilling to admit that the individual’s right to follow his 
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conscience is supreme where the rights of others or the public health, 
welfare, and morals are concerned. 

This conclusion must be qualified by noting that all of the cases 
mentioned above involved persons who had voluntarily entered hos- 
pitals as patients and had submitted themselves to medical care. 
Nevertheless, these cases offer little ground for supposing that the U.S. 
Supreme Court would invalidate eugenic or other socially inspired 
legislation for the sole or principal reason that it was contrary to the 
consciences of the persons subjected to it. 


Conscientious Objection to Military Service 


The final problem which we shall consider is that of the conscien- 
tious objector to military service. The problem has not ordinarily 
arisen in constitutional terms because the United States has not been 
eager to force persons to fight when they had conscientious objections 
to taking part in war. Since colonial times, exemption from military 
service has been conceded to those whose religious beliefs opposed 
such service. —The U.S. Supreme Court had no occasion to consider 
the constitutionality of the exemption until the Selective Service Act 
of 1917 was contested on several grounds, one of them being that it 
violated the First Amendment by excusing from service ministers of 
religion, theological students, and members of religious denominations 
whose teachings excluded the moral right to engage in war. The Court 
rejected this contention with the remark that “its unsoundness is too 
apparent to require’ discussion (Selective Draft Law Cases, 245 U.S. 
366, 390 [1918)]). 

The exemption, however, is a statutory, not a constitutional right. 
Even in its moments of greatest concern for the protection of the in- 
dividual conscience, the Court has not admitted that it would be be- 
yond the power of government to force a man against his conscience 
into active military service in time of war, if the government deemed 
it necessary. 

In a series of decisions in the late twenties and early thirties, the 
Court upheld the denial of naturalization to applicants for citizenship 
who were unwilling to state without qualification that they would 
bear arms in defense of the United States. The Court made itself 
look rather silly since the persons involved were a fifty-year-old woman 
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(United States v. Schwimmer, 279 U.S. 644 [1929]), a professor of re- 
ligion at Yale University (United States v. Macintosh, 283 U.S. 605 
[1931]), and a Canadian nurse (United States v. Bland, 283 U.S. 636 
[1931]). Eventually, in Girouard v. United States, 328 U.S. 61 (1946), 
the Court adopted an interpretation of the naturalization law that 
allowed pacifists to become citizens. Congress has concurred by mak- 
ing it plain in subsequent legislation that such was its intention. 

But in United States vy. Macintosh the constitutional issue was 
raised with a degree of clarity that makes the case still worth study- 
ing, even though the Court has since reversed its decision there. Mr. 
Macintosh had professed his willingness to take the oath of naturaliza- 
tion and swear to support and defend the Constitution and laws of 
the United States against all enemies, foreign and domestic. But he 
would not do it if the oath were understood to commit him to fight in 
a future war that he would judge to be morally unjustified. It was, 
he said, a ‘fixed principle of our Constitution, zealously guarded by 
our laws, that a citizen cannot be forced and need not bear arms in a 
war if he has conscientious religious scruples against doing so.” 

The Court’s majority opinion declared flatly: “There is no such 
principle of the Constitution, fixed or otherwise.” Exemption on 
grounds of conscientious objection was a privilege derived solely from 
acts of Congress, not from the Constitution. ““No other conclusion 
is compatible,” the Court said, “with the well-nigh limitless extent of 
the war powers . . . which include, by necessary implication, the power, 
in the last extremity, to compel the armed service of any citizen in 
the land, without regard to his objections or his views in respect of 
the justice or morality of the particular war or of war in general” 
(ibid., 623-624). 

The Court also had an answer to Mr. Macintosh’s contention that 
as a Christian he was obliged to obey God rather than men. Said 
the Court (ibid., 625): 

When he speaks of putting his allegiance to the will of God above his 
allegiance to the government, it is evident, in the light of his entire state- 
ment, that he means to make his own interpretation of the will of God 
the decisive test which shall conclude the government and stay its hand. 
We are a Christian people, according to one another the equal right of 
religious freedom, and acknowledging with reverence the duty of obedience 


to the will of God. But, also, we are a nation with the duty to survive; a 
nation whose Constitution contemplates war as well as peace; whose gov- 
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ernment must go forward upon the assumption, and safely can proceed 
upon no other, that unqualified allegiance to the nation and submission 
and obedience to the laws of the land, as well those made for war as those 
made for peace, are not inconsistent with the will of God. 


One could hardly find a more forceful or succinct statement of the 
position that ultimately the law, and not the individual conscience, 
must be supreme, even in the instance where the law commands the 
individual positively to perform an action that he conscientiously con- 
siders to be morally wrong. 

The other view, which was eventually to prevail, appeared in Chief 
Justice Charles Evans Hughes’s dissenting opinion in the Macintosh 
case, in which he was joined by Justices Holmes, Brandeis, and Stone. 
The Chief Justice carefully narrowed the question before the Court 
to whether the broad and general language of the naturalization oath 
should be interpreted as being an unconditional promise to bear arms. 
Such a construction, in Chief Justice Hughes’s opinion, was unwar- 
ranted because “directly opposed to the spirit of our institutions and 
to the historic practice of the Congress” in granting exemption from 
military service to conscientious objectors (ibid., 627). Hughes went 
on, however, to rebut the Court’s thesis that duty to the state is “para- 
mount” and must be “recognized’”’ even when “‘it conflicts with con- 


victions of duty to God.” He said (ibid., 633): 

Undoubtedly that duty to the state exists within the domain of power, 
for government may enforce obedience to laws regardless of scruples. When 
one’s belief collides with the power of the State, the latter is supreme 
within its sphere and submission or punishment follows. But, in the forum 
of conscience, duty to a moral power higher than the State has always 
been maintained. The reservation of that supreme obligation, as a matter 
of principle, would unquestionably be made by many of our conscientious 
and law-abiding citizens. 


He then defined “the essence of religion” as “belief in a relation 
to God involving duties superior to those arising from any human 
relation’’—a phrase that Congress inserted, with some modification, into 
the Universal Military Training and Service Act in 1948 in order to 
explain the grounds of exemption from service. Hughes went on to 
say that one could not properly understand religious liberty “without 
assuming the existence of a belief in supreme allegiance to the will of 
God.” Even when divorced from particular conceptions of deity, “‘free- 
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dom of conscience itself implies respect for an innate conviction of 
paramount duty.” ‘There was, therefore, a “proper field” in which 
conscience was supreme. What it was presented “in part a question 
of constitutional law and also, in part, one of legislative policy in 
avoiding unnecessary clashes with the dictates of conscience.” But it 
was certainly possible to maintain the supremacy of law in its own 
field “‘without demanding that either citizens or applicants for citizen- 
ship shall assume by oath an obligation to regard allegiance to God 
as subordinate to allegiance to civil power” (ibid., 634). 

This statement, like the similar one by Justice William O. Douglas 
in Girouard v. United States (61, 68), deserves to be applauded. It is 
more Christian, more civilized, and politically more wise than the 
opinion of the Court in the Macintosh case.’ But does it resolve, or 
does it prudently seek to avoid, the problem arising from an irrecon- 
cilable clash between the social and the private conscience? 

Hughes distinguished the “domain of power” in which duty to the 
state is paramount from the “forum of conscience” in which duty to 
“a moral power higher than the state” prevails. This distinction is 
serviceable if we are dealing with subjects that under our Constitution 
are recognized as being beyond the competence of the state, e.g., re- 
ligious beliefs. But the law is concerned with action rather than belief, 
and many actions fall within both the domain of power and the forum 
of conscience. In some instances the domain of power may itself be a 
forum of conscience: government, after all, has a moral as well as a 
legal duty to protect and promote the general welfare. Government, 
therefore, has a moral right to require certain public services of cit- 
izens. It is repugnant to think that a government might be morally 
justified in forcing a man to perform, directly and immediately, what 
he regarded as an immoral act, and one hesitates to admit that such 
might ever be the case. But a government might, in good conscience, 
judge some actions so vitally necessary to society that it would require 


7. The Court has never again argued the issue of conscientious objection as pro- 
foundly as it did in the Macintosh case. Its only major pronouncement on the subject 
in recent years was in United States v. Seeger, 380 U.S. 163 (1965). Here the Court 
said the religious belief on the ground of which exemption from military service was 
granted by act of Congress had to be extended to include any “belief that is sincere 
and meaningful [and] occupies a place in the life of its possessor parallel to that filled 
by the orthodox belief in God of one who clearly qualifies for the exemption” (ibid., 
166). The Court thus clarified what is the conscience that the law intends to respect 
and again made it plain that it is conscience, not its specific religious content, that is 
protected. 
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individuals who found them morally impermissible to co-operate with 
them at least indirectly. 

Justice Benjamin N. Cardozo touched on such a situation in his 
concurring opinion in Hamilton v. Regents, 293 U.S. 245, 266-268 
(1934). He noted that, while Quakers and other conscientious objec- 
tors had historically been exempted from military service, they had 
often been required to supply substitutes for themselves or to contri- 
bute money to the prosecution of the war. Apparently the lawmakers 
who granted exemption did not think that they were violating the 
constitutional rights or the moral claims of objectors by coupling the 
exemption with these collateral conditions. ‘Then Justice Cardozo re- 
marked: 


Manifestly a different doctrine would carry us to lengths that have never 
yet been dreamed of. The conscientious objector, if his liberties were to 
be thus extended, might refuse to contribute taxes in furtherance of a 
war, whether for attack or for defense, or in furtherance of any other 
end condemned by his conscience as irreligious or immoral. The right of 
private judgment has never yet been so exalted above the powers and the 
compulsion of the agencies of government. 


And, indeed, it does seem most unlikely that even the most liberal 
government will exempt conscientious objectors from paying taxes or 
in other ways indirectly aiding public policies that they judge to be 
immoral. 


Conclusion 


The truth is that no government can recognize the freedom of 
the individual conscience as absolute. Those of us who honor the 
Machabees and the Christian martyrs believe that Caesar’s rights are 
not absolute, either. But sacred as freedom of conscience undeniably 
is, it must ultimately be limited by the claims of that other conscience 
that molds laws and policies of society. It is not enough, therefore, 
for society to show the utmost possible respect for the individual con- 
science. Society must itself have a good conscience, for it is this con- 
science that furnishes the content of law and policy. The Nazis were 
evil, not merely because they failed to respect the conscience of dis- 
senters, but because they enacted laws and followed policies that were 
inhuman. They would have been just as evil even if they had genuine- 
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ly represented the conscience of the greater part of the German people. 

The late Justice Felix Frankfurter said in Bartkus v. Illinois, 359 
U.S. 121, 128 (1959): “The Anglo-American system of law is based 
not upon a transcendental revelation but upon the conscience of 
society ascertained as best it may be by a tribunal disciplined for the 
task and environed by the best safeguards for disinterestedness and de- 
tachment.” Let us resist the temptation to remark that the Supreme 
Court thus assumes the role of a secular Holy See. What needs to be 
emphasized is that it is the conscience of society that in the long run 
determines which values will be embodied in law. 

It is society, too, that judges which values are of such paramount 
social importance that the claims of the individual conscience will not 
be allowed to prevail against them. A liberal society will try to reduce 
the number of such extreme cases of conflict of consciences. But there 
will always be some of them; perhaps, in an increasingly technologized 
and interdependent world, more rather than fewer of them. That is 
why it is not enough for society to be liberal in its treatment of dis- 
senters: it must also strive to be moral and to form for itself a social 
conscience that judges soundly and well the human values that it will 
maintain by force of law. 

As Professor Berns said, there are some things which decent gov- 
ernment simply should not do. There are other things that decent 
government should prohibit. But what those things are is a question— 
in American constitutional terminology—of substantive due process of 
law. It cannot be reduced merely to the question of the rights of the 
individual conscience. If society is going sometimes to impose its con- 
scientious judgment on dissenters, it is important that society’s con- 
science should be right. 


Clarence N. Stone / Patterns of Voting on Mallory, 
Durham, and other Criminal Procedure Issues in 
Congress 


Though much attention has been given to criminal procedure as a 
legal issue, few scholars have examined criminal procedure as a political 
issue. Yet the 1964 presidential campaign served notice that crime, 
including the procedures involved in the apprehension and treatment 
of criminal suspects, is a matter of national concern and controversy. 
Moreover, interest has not subsided since the 1964 election. Equally 
important, the crime issue did not spring full-grown from the brow 
of Barry Goldwater during the presidential campaign. Court rulings, 
especially the Mallory decision,t had been under attack in Congress 
for some time. In the Senate itself, a full six years before the Gold- 
water presidential candidacy, the charge had been made that “enough 
has been done for those who murder, rape and rob... ,” that “the 
rights of criminals have been magnified out of all proper proportion, 
while the right of society to protection has been ignored.’’? Both in- 
side and outside Congress concerns had been expressed over matters 
ranging from parole and probation practices to a broadened definition 
of insanity. Vice presidential candidate William Miller’s denunciation 
of ‘“‘bleeding-hearts who often center more sentiment and concern on 
the criminal than the victim,” of “‘this soft-on-crime, society-is-to-blame 
breed,’? then, only brought into sharp focus a long-standing set of 
specific concerns. In short, criminal procedure bears signs of a major 
political issue—one that may have been highlighted by the events and 
personalities of the 1964 election campaign, but one that neither began 
nor ended there. 

There are far too many facets of this complex and still evolving 
issue for exhaustive treatment here. However, one preliminary step 
that can be taken at this time is an analysis of congressional voting on 


1. Mallory v. United States, 354 U.S. 449 (1957). 

2.Remarks made by Senator Ervin, Democrat of North Carolina, Congressional 
Record, CIV (Aug. 19, 1958), 18481, 18483. 

3. New York Times (Oct. 10, 1964), p. 14. 
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criminal procedure questions. Hopefully such a study will provide 
some understanding of the forces underlying and contributing to na- 
tional controversy. A few caveats are in order first. Congress has taken 
up only a very limited number of specific questions. Most of its 
attention in this area has been directed toward the Mallory decision, 
though some other matters have been considered. It should also be 
pointed out that congressional action on criminal procedure matters 
derives mainly, but not exclusively, from the special responsibilities 
Congress has for the District of Columbia. At the same time hearings 
and floor debate indicate that Congress has not regarded the criminal 
procedure questions before it as issues of local concern only. Quite 
the contrary, testimony and debate dwell on the national implications 
of several aspects of the apprehension and punishment of criminals.* 
It is perhaps in order, then, to look at the substance of the issues and 
the debate in Congress before the roll call votes are analyzed. 


Background to the Roll Call Votes: Issues 


In June, 1957, the United States Supreme Court overturned the 
conviction of Andrew Mallory, accused of a rape to which he confessed 
while being held illegally by the District of Columbia police. Mallory 
was an illiterate Negro, described in Justice Frankfurter’s decision as 
‘“‘a nineteen-year-old lad of limited intelligence.” ‘Though the case 
was remanded, a second trial never occurred because, according to 
Court critics, the rape victim was unable to undergo the further ordeal 
of being the major witness in a retrial. The elements of a highly 
emotional controversy were present and bore fruit. 

The facts of the case were as follows. Rule 5(a) of the Federal Rules 
of Criminal Procedure provide for arraignment ‘“‘without unnecessary 
delay.”” As interpreted by the Court, these rules provide that arrest 
may not be made on mere suspicion but on probable cause only. Ar- 
raignment is to take place “as quickly as possible so that [the arrested 
person] may be advised of his rights and so that the issue of probable 
cause may be promptly determined.’ Mallory had been apprehended 


4.Similarly statements and testimony in committee hearings have not been restricted 
to District officials and organizations. Witnesses have included Chief Parker of Los 
Angeles and Chicago Police Superintendent Wilson, both nationally known figures. 
Organizations testifying and submitting statements have ranged from the American Civil 
Liberties Union to the National Sons of the American Revolution. 

5. Mallory v. United States, p. 454. 
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between 2 and 2:30 p.M. He denied committing the rape when ques- 
tioned, was then asked to submit to a lie detector test, and given food 
and drink. The polygraph operator could not be located at first so 
the questioning did not begin until 8 p.m. After one and one-half 
hours of interrogation, Mallory stated to the polygraph operator alone 
that he was responsible for the crime. Then, after the confession was 
repeated to other police officers, an unsuccessful attempt was made to 
find an arraigning officer. Mallory was then examined by the deputy 
coroner, who found no signs of physical or psychological coercion. 
Next Mallory was confronted by the rape victim and members of the 
Sex Squad. The confession was repeated, and between 11:30 and 12:30 
that night he dictated the confession. He had not been told of his 
right to a preliminary examination, of his right to remain silent, of 
his right to counsel, and he had not been warned that any statement 
made by him might be used against him. Mallory was arraigned the 
next morning. The trial was delayed for a year because of doubts 
about his capacity to understand the proceedings against him. He 
was convicted and received the death sentence. 

The Supreme Court decision was unanimous, the opinion brief 
and to the point. The Court reaffirmed the rule that adequate enforce- 
ment of “the congressional requirement of prompt arraignment” could 
be accomplished only by making inadmissible “incriminating state- 
ments elicited from defendants during a period of unlawful deten- 
tion.’® Then the Court held that in view of the surrounding circum- 
stances Mallory’s arraignment could not be considered to have taken 
place without unnecessary delay.?. Thus, through a more stringent 
application of an older rule the decision seemed to threaten the in- 
terrogation process whereby the police extracted confessions. 

A month after the decision U.S. News and World Report ran an 
article entitled “Why Policeman’s Job Is Getting Tougher.’’ The 


6. Ibid., p. 453. The general rule was laid down in McNabb v. United States, 318 
U.S. 332 (1943), a decision which was also criticized in Congress both when first rendered 
and during the Mallory debate. 

7.Ibid., p. 455. i 

8. July 26, 1957, pp- 38-40. A check of magazines indicated that over a ten-year period 
leading up to the 1964 election U.S. News and World Report was the one most intensely 
concerned with the crime issue. Whether U.S. News shaped opinion or was simply 
registering already articulated concern is difficult to determine. It is worth noting that 
coverage of the crime issue in U.S. News during the late fifties and early sixties was 
strikingly similar in tone and substance to the Goldwater treatment of the issue in the 
presidential campaign subsequently. 
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article reported, “Police across the country are threatened now with 
new restrictions on the questioning of persons under arrest.’”® And 
the Mallory decision was described as part of “a long-time trend in 
the courts—to add more and more restrictions to the activities of po- 
lice.”"!° ‘Thus the article predicted “a broad new test in this country” 
between police rights and criminal rights.1! A few months later, U.S. 
News and World Report ran a cover article, “Easing Up on Murderers 
—Why?” Again reference was made to the circumstance under which 
the police “now are sharply limited in their right to get voluntary 
confessions.”!?, Anxiety over a general “‘tilting of the balance in favor 
of the criminal” was evident.1* Meanwhile, in Congress, hearings were 
held before the Mallory decision was a month old.‘* Thus began a 
ten-year effort to modify the Mallory rule.?® 

The bill that was considered and passed by the House in 1958 
provided that delay alone would not be grounds for rendering a state- 
ment inadmissible as evidence. Suspects were to be informed that 
they were not required to make a statement and that any statement 
might be used against them, but other notifications such as the right 
to counsel were not called for and were rejected when offered as amend- 
ments on the floor. This same version of Mallory rule modification 
passed the House in 1959. Both of these efforts, coming through the 
Judiciary Committee, would have amended the Federal Rules of Crim- 
inal Procedure. In 1961 a similar bill came through the District of 
Columbia Committee, but its application was restricted to the District 
of Columbia. This same effort was made in 1963 and 1965 as part of 
an omnibus crime bill for the District of Columbia.1® In 1967 the D.C. 
crime bill first omitted direct modification of the Mallory rule when 
an amendment to include this provision was defeated, but the 1967 


g. Ibid., p. 38. } 
10. Ibid., p. 40. 11. Ibid., p. 38. 
12. Nov. 29, 1957, p- 33- 13. Ibid., p. 35. 


14.A special House Judiciary subcommittee, chaired by Representative Willis of 
Louisiana, held hearings in July, August, and October, 1957. Senate hearings were not 
held until 1958, when two separate Judiciary subcommittees conducted hearings. 

15. The legislative histories of the various bills, only one of which became law, are 
very complex, involving everything from Senate filibuster to a presidential veto. Brief 
accounts may be found in Congressional Quarterly. Nothing on later bills equals Walter 
Murphy’s very fine study of the 1958 legislation. See Congress and the Court (Chicago, 
1962), pp. 177-183, 193-223. ; : ; a é 

16. The 1963 and 1965 House omnibus crime bills for the District included, in 
addition to Mallory modification and other provisions discussed below, a provision for 
the detention of material witnesses, increased penalties for various crimes, and an 
anti-obscenity title. 
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bill did include a provision also found in the 1963 and 1965, bills, 
authorizing investigative arrests. When the 1967 bill came out of con- 
ference, it left intact District arrest law but in line with the Senate 
bill did alter slightly the application of the Mallory rule within the 
District. 

Attempts to modify the Mallory rule have generated considerably 
less floor activity in the Senate than in the House. In 1958 the Senate 
accepted the House bill but with the one crucial change of inserting 
the word “reasonable” before delay. Thus, the Senate bill was at most 
a minor modification of the Mallory decision, and perhaps nothing 
more than a clarification of it. 

The issue did not reappear on the Senate floor until 1965, when 
the Senate version of Mallory modification was again much milder 
than the House version.17 Statements would be admissible if four con- 
ditions were met: (1) the suspect was apprised of all his rights, (2) the 
suspect was given an opportunity to obtain counsel, (3) interrogation 
did not exceed an aggregate time of three hours, and (4) the interro- 
gation was recorded. Investigative arrests were excluded from the 
committee bill as being patently unconstitutional. 

The 1967 Senate bill, the version written into law, provided for a 
three-hour period “immediately following” arrest in which statements 
would not be inadmissible ‘“‘solely because of delay.’’ Arrested persons 
were to be “advised of and accorded” applicable rights, but these were 
not specified in the bill. As was the case with all of the bills in the 
sixties, coverage was restricted to the District of Columbia. 

Though it did not become an issue in Congress until after the 
Mallory controversy had developed, a 1954 Circuit Court decision on 
criminal insanity, Durham v. U.S.,1® also generated criticism and legis- 
lation. Monte Durham, a man with a long history of imprisonment 
and hospitalization for mental disorders, had been convicted of house- 
breaking. His only defense was that he was “of unsound mind.” His 
conviction was set aside on two grounds. The trial court was held to 
have erred first in not applying the rule that, once evidence of mental 
disorder is introduced, the prosecution must prove sanity beyond a 
reasonable doubt in order to establish criminal intent. Secondly, the 


17.For a brief comparison of the House and Senate bills, see the Congressional 
Quarterly Almanac, XXI (1965), 662. 
18. 214 F. (2d) 862. 
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court rejected the traditional test of criminal insanity as not taking 
“sufficient acount of psychic realities and scientific knowledge.’!® The 
ability-to-know-right-from-wrong test supplemented by the irresistible 
urge test was replaced by a ruling that “an accused is not criminally 
responsible if his unlawful act was the product of mental disease or 
mental defect.”*° U.S. News and World Report on this occasion also 
reacted quickly. An article of early 1955 sounded alarm over the possi- 
bility that “thousands of defendants will be able to avoid prison if 
courts across the nation follow the precedent set in Washington.’ 
And there was further concern that “not all those acquitted as insane 
will be committed to mental hospitals.’’** Thus the question was posed: 
“Are more criminally insane persons going to be turned loose to prey 
on the public, if the new rules are generally applied?’’*3 In 1961 the 
House District of Columbia Committee held hearings which resulted 
in a recommendation that both parts of the decision be modified. 
House critics of the Court decision first made an isolated attempt to 
alter the Durham rule, which resulted in a voice vote,*4 but in 1963, 
alteration of Durham became part of the various House omnibus crime 
bills for the District of Columbia. A different reaction took place in 
the Senate District Committee. In 1965 the committee found the Dur- 
ham rule workable and called only for prior notification by the de- 
fense when a plea of insanity was to be entered. House attempts to 
redefine criminal insanity more in line with the traditional rule and 
to eliminate prosecution responsibility to prove sanity failed to find 
a place in the 1967 enactment. Only the Senate’s prior-notification 
provision became law. 

Two other District of Columbia matters have engendered contro- 
versy. In 1962 Senator Morse attempted to have the Congress go be- 
yond simply restricting somewhat the use of the death penalty and 
have it eliminated completely in the District of Columbia. That same 
year a struggle developed in the House of Representatives over the 
juvenile court system. The District of Columbia committee reported 
out a bill, defeated on the floor, which would have lowered the maxi- 


19. Ibid., 874. 20. [bid., 874-875. 

21. Feb. 11, 1955, p. 62. 22. Ibid. 

23. Ibid., p. 63. Nearly three years later, a chart was published showing the hospital 
action taken for persons acquitted under the Durham rule—U.S. News and World Report 


(Nov. 29, 1957), P- 35- 
24.U.S. Congressional Record, 87th Cong., 1st Sess., 1961, CVII, 11169-11179. 
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mum age for juveniles from eighteen to sixteen and eliminated the 
juvenile court as a separate division of the municipal court system. 

Thus, a range of issues has come before the Congress in the last 
decade, occasioning a small but significant number of roll call votes. 
While most of the controversy has been over the Mallory case and 
police handling of suspects, the definition of criminal insanity, the 
treatment of juveniles, and the place of punishment in combating 
criminal behavior have also been issues. 


Background to Roll Call Votes: Debate 


Much of the congressional debate has centered on the civil liber- 
ties issue of where to draw the line between individual liberty and 
the security needs of the general public. When the Mallory issue first 
arose, Senator Cooper, in opposing any legislative action, said: “there 
is a question of which is prior and which is supreme—the preservation 
of individual human rights by due process or some unlimited law-en- 
forcement right. I believe under the Bill of Rights, individual rights 
and due process must be observed.” To Senator Ervin, on the other 
hand, ‘“‘the main object of criminal laws is the protection of society.’’?® 

At a less general level the Mallory debate concerned the place of 
confessions in law enforcement. Critics saw the decision as overruling 
the long-established principle that the only test of the admissibility of 
a confession was its voluntariness. If a statement was not induced and 
was therefore “trustworthy as evidence,’*’ restrictions on its use were 
described as a misplaced punishment of the general public. Senator 
Ervin charged that the Mallory decision and the earlier McNabb de- 
cision were “based on the theory that the supposed sins of the police 
officers ought to be visited on society, instead of on the police officers 
themselves.’’?6 

Supporters of the Mallory decision were somewhat suspicious of 
police interrogation and confessions in general. Congressman Lindsay 
described the anti-Mallory bill as an attack on the rules that “reflect 
and embody the fundamental guarantees of the right to counsel, the 
privilege against self-incrimination, the right to habeas corpus, and 


25.Ibid., 85th Cong., ed Sess., 1958, CIV, 18438. 
26. Ibid., p. 18482. 27.Ibid., p. 12694. 
28.Ibid., p. 18484. 
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the right to be detained only on probable cause.”*® He felt that the 
bill would “gut the presumption of innocence.”*° Because coercion 
was regarded as something virtually impossible to prove and because 
prosecution of police officers was deemed “undesirable and impracti- 
cal,” the Mallory rule was seen as “‘the one practical method of assur- 
ing police compliance with the arraignment law,*! as “a realistic and 
effective sanction against the violation of procedural due process.’’? 

As might be anticipated, sharply contrasting views of law enforce- 
ment officials and of their handling of suspects were also in evidence. 
Senator Ervin spoke of “‘an abiding confidence in the officers of the 
law who are protecting society against criminals.”** ‘The opposing 
side expressed concern over “‘the tense atmosphere of the police sta- 
tion,”’ the “scowling faces” and “‘anger”’ of the police, “truncheons and 
clubs” being “brandished,’’** lie detector tests being imposed on sus- 
pects,®> dragnet operations,** third-degree methods,*? and ‘“‘emotionally 
unbalanced people” and those “on the psychological borderline’ hay- 
ing their minds twisted by “the power of suggestion, stirred up by 
fear.”’35 

It is not surprising, then, that different understandings were evinced 
of the Mallory case and the factual background against which the case 
was decided. Critics thought the case hinged on the time technicality 
that several hours elapsed between detention and arraignment. Thus 
Congressman Cramer declared: ““This case deals with a confession that 
has been given freely and voluntarily without any threat of violence 
or coercion, other than the fact that the man was held for 714 hours.’’® 
By contrast, Senator O’Mahoney said that the confession was, in effect, 
extorted because a lie detector test was imposed.*° And Congressman 
Multer denied that the case turned only on delay in the arraignment 
of Mallory: “because he was not brought before a committing magis- 
trate without unnecessary delay and apprised of his rights and because 
this was an illiterate person with low mentality, almost so low a mental- 


29. Ibid., 87th Cong., ist Sess., 1961, CVII, 10070. 

go. Ibid. Libertarians displayed a recurring concern on other issues as well as Mal- 
lory that legislation was weighted too heavily in favor of the prosecution. 

31.Ibid., 85th Cong., 2d Sess., 1958, CIV, 18495. 
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ity as to be considered mentally incompetent, his confession could not 
be received in evidence.’’*1 

Difference factors are salient to different congressmen because there 
is intertwined with the civil liberties issue a class issue, a question of 
how law enforcement affects different segments of the population. 
Senator Hennings explained: 
The police do not take the president of the First National Bank to the 
captain and say, “Now, come clean, buddy, or we'll take you down and 
cool you off a little longer until you remember some of the details.” They 
do not say that to him. They say to him, “Mr. Jones, apparently you made 
a very serious mistake. Perhaps you need a lawyer. Here is the telephone. 
You should get a bondsman, because you are being charged with man- 
slaughter.”4? 


It was also argued that the hardened criminal knows his rights and 
how to assert them, that those who needed protections such as the Mal- 
lory and Durham rules are the poor and discriminated against, those 
with little education, few friends, and no financial resources. Without 
stringent libertarian protections, Court defenders felt, “arbitrary and 
capricious methods” would be used “against the ignorant.’’4% 

Those who live in slum neighborhoods were believed to be picked 
up often “merely because they happened to live there.’’** The example 
was cited of the District of Columbia police undertaking a dragnet 
operation. After an attack on a woman and on the basis of a state- 
ment that the assailant was a “‘short, stocky Negro” the police arrested 
“approximately go short, stocky Negroes” but “did not find probable 
cause against a single one who was caught in the dragnet.’** The 
police were further regarded as susceptible to the temptation to use 
“ “third degree’ methods to extract confessions from poor, uneducated 
or youthful suspects.’’46 

Even in the matter of punishment it was believed that the poor 
pay more. On the capital punishment question a study was cited to 
the effect that the exaction of the death penalty depended more on 
skin color and financial position than on the gravity of the crime and 
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the number of victims.7 Senator Morse quoted one writer in this 
manner: “It may be exceedingly difficult for a rich man to enter the 
Kingdom of Heaven but case after case bears witness that it is virtually 
impossible for him to enter the execution chamber.’’4* 

Intermingled with both the civil liberties issue and the class issue 
was a conflict over basic values, a cultural clash between views rooted 
in the traditional and individualistic morality developed in an earlier 
period and views associated with the modern and more social-minded 
morality of the mid-twentieth century.*® While disagreement was not 
absolute, much of the debate gravitated around the punitive approach 
vs. the rehabilitative approach. Other related themes such as personal 
responsibility vs. social causation and the relative importance of disci- 
pline vs. care and understanding as deterrents to criminal behavior 
were also present. 

The bill abolishing the juvenile court as a separate jurisdiction 
was defended by floor manager James C. Davis of Georgia this way: 


The greatest protection the public can have from a robber, murderer, or 
rapist is punishment to deter him from doing it again, and confinement 
to remove him from the scene, so he cannot repeat the offense. Yet, these 
juvenile court people will frankly tell you that this concern is with re- 
habilitation of the criminal.®° 


In the debate on the 1963 omnibus crime bill for the District of 
Columbia, Congressman Whitener asserted: “These sociological views 
which keep cropping up and all of this crying and wailing about the 
criminals did not bother the subcommittee too much.’ He argued, 
“the greatest antidote to crime is punishment.’*? Congressman Kyl 
charged, “the average 15-, 16-, and 17-year old youngster in the Dis- 
trict of Columbia who violated the law in the District of Columbia 
very definitely lacks a respect for the law because he does not think 
he is going to have to suffer any consequences for his actions.”°? In 
general, the view from the non-libertarian side was that crime control 


47. U.S. Congressional Record, 87th Cong., 2d Sess., 1962, CVIII, 4136. 
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requires a hard-line approach. The sentiment was widely held that 
the time had arrived to be “a little tough on criminals.’°* Representa- 
tive Smith of Virginia expressed his contempt for the “do-gooders” 
who are “screaming not to do anything to these poor innocent chil- 
dren.’®> Representative Keating charged that the Mallory decision 
“went too far in coddling criminals.’’°® Others struck out against 
“ ‘love-and-kisses’ type of treatment of criminals,”’*? “this bleeding 
heart business,’°’ ‘“‘the sob sisters and leftwing organizations,’’®® and 
‘“namby-pamby treatment of young hoodlums.’’®° Congressman Becker 
declared that he was “tired of pampering the wicked.’ 

While Court critics believed that effective crime deterrence requires 
removal of restrictions on the police, punishment of criminal conduct, 
and a “return to ideas of personal responsibility,”®? Court supporters 
maintained that control of crime is best achieved through alleviating 
the problems of poverty and discrimination. ‘Thus the omnibus crime 
bill was attacked on the grounds that it proposed “harsh and repressive 
measures to punish the criminal symptoms of the social and economic 
misery within the District of Columbia.”* In contrast to the non- 
libertarians’ suspicion of sociologists, social workers, and psychiatrists, 
the libertarians displayed great confidence in those with social science 
training. The effort to modify the Durham rule was criticized on the 
grounds that the hearings had been cursory and did “not include the 
testimony of medical or psychiatric experts, of specialists in mental 
health, penology or criminology.’’** Senator Morse cited social science 
research to counter the belief that capital punishment is an effective 
crime deterrent, and quoted a criminologist who described the death 
penalty as “‘the antithesis of the rehabilitative nonpunitive, nonvin- 
dictive orientation of goth century penology.’’® 

One additional dimension of the congressional debate that should 
be mentioned concerns relations between the legislative and judicial 
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branches of government. Walter Murphy, in his study of anti-Court 
legislation in the fifties, viewed the anti-Mallory bill as part of a gen- 
eral effort to repudiate the moral authority of the Warren Court. 
Indeed, some of the congressional defenders of the Mallory decision, 
especially in the Senate, saw this legislation the same way.® At the 
very least, institutional rivalry was involved. Critics of the decision 
made references to “encroachments upon the lawmaking authority,’’® 
and ‘“‘an unrestrained program of usurping legislative authority and 
making law where they have no jurisdiction to do so.”® Libertarians 
defended judicial involvement as well as the substance of court de- 
cisions. 

Finally, it should be stated that race was a factor, though not 
overtly so in the debate. Undoubtedly Southern attitudes toward the 
Supreme Court have been influenced by racial considerations. And, 
perhaps even more to the heart of the matter, race is an integral part 
of the class issue. Quite clearly libertarians and other minority group 
spokesmen believe that the treatment of criminal suspects varies not 
only acording to economic status but according to race as well.” 
Furthermore, the racial composition of the District of Columbia’s popu- 
lation has hardly been an incidental factor in the particular concern 
that Southern congressmen have displayed over crime in the nation’s 
capital. Thus, with race understood to be subsumed under other topics, 
there are four major dimensions of the debate in Congress: the civil 
liberties controversy, the class issue, the cultural clash, and institutional 
conflict. 


Criminal Procedure Voting Patterns 


For the ten-year period from 1958 through 1967, a time running 
from the beginning of the Mallory controversy to the enactment of 
legislation, fifteen roll calls were selected for analysis—eight in the 
House, seven in the Senate. These roll calls were the only ones that 
involved a clearly predominant criminal procedure question and that 
also elicited opposition to the majority amounting to at least 20 per 
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cent of the votes cast. State and district data were collected so that 
each vote could be related to constituency characteristics as well as to 
the party affiliation of and the region represented by the senators and 
representatives. For reasons of time and space, only the constituency 
traits of urban-rural character and the proportion of the population 
that was non-white were included in the analysis discussed below. 

Voting on criminal procedure questions divides along the familiar 
party and sectional lines associated with the conservative coalition. 
However, as Table 1 indicates, congressional voting on criminal pro- 
cedure differs somewhat from voting on economic issues. Since Re- 
publicans are less consistently and overwhelmingly non-libertarian than 
Southern Democrats, Republicans occupy the intermediate position.” 
While intermediate, Republicans in both houses of Congress lean to 
the non-libertarian side, and, except for one Senate roll call, they have 
voted in larger numbers with Southern Democrats than with Northern 
Democrats. 

Once Southern Democrats are treated separately, describing an 
issue in partisan terms is open to question. Because Democrats out- 
side the South tend to come from a type of constituency different from 
Republicans,” it is possible that what appears to be partisan conflict 
is in large measure simply a reflection of constituency differences. 
The comparisons in Tables 2 and g indicate, however, that party 
differences are real and substantial.* The Senate figures need to be 
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read with extra caution because, due to the small numbers, the two 
constituency factors were controlled consecutively rather than simul- 
taneously.*® Party differences are more pronounced on some roll calls 
than others. Still the over-all tendency is for urban and rural Demo- 
crats to resemble one another as do urban and rural Republicans more 
closely than their party opposites from a like constituency. Similarly, 
under cross-party comparisons by proportion of non-white population, 
Democrats remain more libertarian than Republicans. The House 
comparisons in ‘Table 3 produce wide and stable party differences. 

An examination of voting tendencies within the parties reveals 
that the North-South split is not the only sectional cleavage to appear. 
Libertarian sympathies are more in evidence among Republicans from 
the Northeast and Border states than among Republicans from other 
areas. Table 4 shows that sectional differences among Republicans 
are a little more pronounced in the Senate than the House but quite 
evident in both houses. 

Deviation from the libertarian leanings of Northern (that is, non- 
Southern) Democrats is strong among those elected from Border and 
Rocky Mountain states.*® Sectional differences are steadier in the 
House than in the Senate, apparently because House issues have been 
less varied. In both houses there seems to be a strongly libertarian/ 
moderately libertarian split that coincides with regional groupings. 
Thus, wide regional differences appeared on the efforts in the Senate 
to go beyond a partial libertarian victory to defeat even a weakened 
version of Mallory modification and to abolish completely capital 
punishment for the District of Columbia. On the other hand, regional 
differences have little opportunity to show up on issues which call only 
for a limited libertarian stance, as on the Juvenile Court bill in the 
House and the 1958 efforts to weaken Mallory modification in the 
Senate. 


75.Party differences do hold up under further cross-tabulation. On the twenty-eight 
comparisons that can be made, the median difference between the proportion of Demo- 
cratic senators voting libertarian and the proportion of Republican senators voting 
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Like party differences, regional differences are suspect as being due 
mainly to underlying differences in constituency characteristics. But 
again like party, region remains as an important factor even after 
district character is held constant. Comparisons were done only for 
the House because the Senate numbers become quite small. For this 
reason Table 5 contains comparisons for the one Republican low 
cohesion roll call and for a composite analysis of voting on the Mallory 
and D.C. Crime bills. Table 6 contains comparisons on the two roll 
calls for which Democratic cohesion was lowest. Republicans’ differ- 
ences are smallest among congressmen from predominantly rural dis- 
tricts with a low percentage of non-white population. In the other 
categories the percentage point spread is quite substantial. A cross- 
regional resemblance is also evident among rural Democrats from 
districts with a proportionately low non-white population. And on the 
1965 vote the regional differences between Democrats from urban dis- 
tricts with an intermediate number of non-white residents was not 
large. Still, while regional differences are not great for all categories, 
they remain, they are consistent in direction, and for most categories 
they are very large. 

Though party and regional differences cannot be explained away 
by controlling for constituency, the conclusion should not be reached 
that constituency characteristics are unimportant. Rather, what the 
analysis suggests is that, in the House at least, district traits have an 
impact, but one that is quite limited in scope and one that is filtered 
through the political context of party and section.” If Table 5 is re- 
examined, for instance, it may be seen that urbanism and larger num- 
bers of non-white constituents are associated among Northeast and 
Border Republicans with libertarian voting on the Juvenile Court bill. 
The urban-rural difference is important on the Mallory—D.C. Crime 
composite. Among Republicans from the Midwest and West, the effect 
of district characteristics is less apparent. The only conclusion that 
seems warranted is that a minority group population in a non-metro- 
politian setting is the circumstance least conducive to libertarian 
voting. 

Among Southern Democrats in the House, by contrast, district char- 


77. Since all of the tables are composed of descriptive statistics, no tests of significance 
have been applied. Inferences should be read with great caution, especially in the 
present discussion, which centers on district characteristics, because both the absolute 
numbers and the percentage differences are small. 
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acteristics seem to have significant bearing. On the Juvenile Court 
bill urbanism is clearly associated with a more libertarian response. 
The proportion of the non-white population is inversely but impor- 
tantly related to voting libertarian. Thus, in the South the congress- 
men from rural districts with a large non-white population were almost 
completely non-libertarian, but two-thirds of the congressmen from 
urban districts with relatively small non-white populations voted 
libertarian. 

The Border and Rocky Mountain area Democrats in some ways 
resemble the Southern Democrats. Table 8 indicates that urban repre- 
sentatives are more likely to vote libertarian than rural representatives, 
and among rural representatives non-white population and libertarian 
voting are inversely related (except in the instance of the Juvenile 
Court bill on which no difference appeared). The voting behavior of 
the urban congressmen is erratic, perhaps for political reasons, or per- 
haps because the numbers are too small to permit a smooth pattern to 
emerge. 

Among the other urban Democrats—those from the Northeast, Mid- 
west, and Pacific Coast areas—a sizable minority group in the con- 
stituency seems to encourage libertarian leanings. In rural areas no 
clear pattern is evident. A positive association between libertarian 
voting and non-white population is evident in 1958, but rests on a 
small number of cases. At any rate, the difference lessens and dis- 
appears through time. Urban congressmen are consistently but not 
greatly more libertarian than their rural counterparts. 

To the extent that Table 2 is adequate for such comparisons, the 
indications are that the large and heterogeneous constituencies of sena- 
tors, who also enjoy a long term of office, have little explanatory power 
for criminal procedure roll calls.78 Intra-party differences are neither 
large nor consistent. 


Discussion 


Essentially the same party and section voting pattern holds on all 
of the roll calls examined above. This is to say, the Juvenile Court 


78.See the arguments advanced by Thomas R. Dye, “A Comparison of Constituency 
Influences in the Upper and Lower Chambers of a State Legislature,’ Western Political 
Quarterly, XIV (June, 1961), 473-481; and Donald R. Matthews, U.S. Senators and 
Their World (Chapel Hill, 1960), pp. 230-239. 
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bill and the abolition of capital punishment for the District of Colum- 
bia produced basically the same voting pattern as the Mallory and 
D.C. Crime bills. Thus, voting responses did not seem to depend on 
whether or not a Supreme Court decision was at issue. Nor did re- 
sponses seem to depend on whether the issue was methods of police 
investigation or punishment vs. rehabilitation. The findings above, 
then, do raise a number of questions, the most important of which is 
why on a range of issues criminal procedure conflict seems to derive 
more from party and section than from constituency traits. 

The differences both between and within the parties suggest that 
the impact of constituency characteristics is mediated by political tra- 
dition.*® Democratic and Republican officeholders differ in predispos- 
ition, in group identification, and in kinds of active supporters. Similar 
differences distinguish Southern and Northern Democrats. Party and 
sectional differences may very well, then, be differences over whose 
civil liberties are to be protected and promoted, rather than the protec- 
tion and promotion of civil liberties in general.*° The now classic 
study of party leaders and followers by Herbert McClosky and others 
pointed out: 


Republican and Democratic leaders stand furthest apart on the issues that 
grow out of their group identification and support—out of the managerial, 
proprietary, and high-status connections of the one, and the labor, minor- 
ity, low-status, and intellectual connections of the other.*! 


Southern Democrats may not have quite as strong or as uniform an 
identification with propertied groups—whose stake in “law and order’’ 
is considerable—as Republicans, but Southern Democratic ties to 
minority groups and intellectuals are the weakest of any bloc in Con- 
gress. And, very much to the point here, minority group ties have 


79. The discussion below was greatly influenced by Frank Munger and James Black- 
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been the most important and persistent source of conflict within the 
Democratic party. 

On criminal procedure questions, if connections with minority 
groups and intellectuals serve to reinforce libertarian tendencies and 
if connections with high status and especially propertied groups serve 
to attenuate such leanings, then the voting patterns described above 
may be explained. Democrats from the metropolitan areas of the 
Northeast, the Midwest, and the Pacific Coast are the most libertarian 
bloc in Congress, and it is they who have had the closest ties to minority 
groups and intellectuals. Border and Rocky Mountain Democrats 
draw support from both the more propertied element and from groups 
who are traditionally antipathetic or indifferent toward non-whites. 
And at the same time, these Democrats are influenced by the liberal / 
low-status/minorities coalition, which is associated with the Roosevelt 
presidency. Presumably, then, cross-pressures are at work, particularly 
in the urban areas. In rural areas, where organization of and political 
activity by minority groups are least developed, libertarian leanings 
are not encouraged. Further, when the minority group members are 
numerous enough to keep traditional antipathies salient, criminal pro- 
cedure libertarianism is especially unlikely to appear. 

In the South, modest libertarian tendencies are more apparent in 
urban than rural areas, in part perhaps because Southern Democrats 
in cities are more likely to draw support and establish ties somewhat 
resembling those of their Northern party colleagues. Also minority 
groups are generally better organized and more effective politically in 
cities. At the same time, in both urban and rural areas, a large minor- 
ity population seems to make the racial aspects of criminal procedure 
stand out to whites and inhibit libertarian voting. Minority sympa- 
thies are dependent not only upon encouragement from the minority 
groups but also upon the absence of overt hostility on the part of the 
majority. White antipathy appears to be most pronounced when the 
non-white population is large, a pattern first noted by V. O. Key some 
twenty years ago. 

Pressures from whites counter to non-white sympathies are not re- 
stricted to the South. Since the dramatization of the crime issue in 
the 1964 presidential campaign and the spread of civil unrest and dis- 
order in ghettos, Democrats seem especially susceptible to a “back- 
lash” effect. In the first place, the small upsurge of libertarian voting 
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among Southern Democrats in 1963 did not survive the events of 1964. 
Even more significant is what has happened among Northern Demo- 
crats. On the Mallory and D.C. Crime bills the proportion of Northern 
Democrats voting libertarian increased steadily from 1958 through 
1963, reaching 80 per cent in the latter year (see Table 1). In 1965 
on the recommittal roll call the libertarian proportion decreased only 
slightly, but on the roll call for final passage the libertarian vote fell 
back to the 1958 level, as fewer than two-thirds opposed the bill.* 
While the decline of libertarian voting occurred in all categories, 
Democrats from districts with an intermediate proportion of non-white 
residents seemed to feel the backlash most strongly. While more than 
three-fourths opposed the 1963 Crime bill, opposition that held up 
fairly well on the 1965 recommittal motion, fewer than three-fifths 
voted against the passage of the 1965 Crime bill. Thus, a re-examina- 
tion of the figures in Table 8 shows that representatives from districts 
intermediate in proportion of non-white population became the least 
libertarian category of Northern Democrats on the final vote.** Where 
non-whites are numerous enough to arouse white fears but not numer- 
ous enough to constitute a large voting bloc, equivocation on and 
retreat from a libertarian stand is a likely occurrence. 

While Republicans generally have closer connections with the more 
propertied groups than with those who are poor and discriminated 
against, Northeast and Border Republicans have established ties with 
minority groups and do possess a somewhat heterogeneous base of 
support. These minority group ties (and presumably ties with intel- 
lectuals as well) are more important among urban than rural repre- 
sentatives. Indications are, however, that even in rural areas minority 
group ties are of significance, for libertarian voting increases as non- 
white population increases. By contrast, the presence of non-white 
constituents seems to elicit little libertarian sympathy among Republi- 
cans from the Midwest and West. In rural areas non-white population 
may even have an adverse effect on libertarian voting. Over-all, just 
as in the case of Democratic sectional cleavage, Midwestern and West- 
ern Republicans are distinguished from their Northeastern and Border 


82. By contrast, the 1959 recommittal and final passage votes were almost identical. 
See Table 1. 

83. The proportions of Northern Democrats voting libertarian were as follows: repre- 
sentatives from districts 0-2.9 per cent non-white—65 per cent; from districts 3-19.9 
per cent non-white—57 per cent; from districts 20 per cent and above non-white—87 
per cent. 
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state party colleagues not by the type of constituency from which they 
come but by the nature of their relationship with minority groups 
and others who might have libertarian preferences. 


Conclusion 


Congressional debate pointed to at least four aspects of criminal 
procedure controversy: the civil liberties question of how to balance 
individual rights with public security and order, the class issue of 
whether or not lower status and especially racial minority groups re- 
ceive equitable treatment by law enforcement agencies, the cultural 
clash over the causes and prevention of criminal behavior, and the 
institutional question of what is the proper role of courts, especially 
the Supreme Court. The roll calls examined did not indicate that 
these conflicts were separable in the Congress. Such a finding is not 
difficult to explain. Both the debate and the voting patterns suggest 
that, in the area of criminal procedure, civil liberties attitudes and 
class issues may be closely linked by means of group identifications. 
Furthermore, for a full generation now the Supreme Court has been 
more attentive to the rights of individuals who have suffered economic 
and social deprivation than to those who are prestigious and propertied. 
That attitudes toward the Court and toward judicial activism are in- 
fluenced by group identification is not a new discovery. The cultural 
clash, too, is related to the group and class divisions of the nation. An 
emphasis upon punishment, discipline, and personal accountability is 
tied in with a set of values most closely associated with an entrepreneu- 
rial middle class. It is not surprising, then, that some conservative 
spokesmen see welfare “hand-outs” to the poor and “coddling” crim- 
inals as two facets of the same decline in morality. Contrariwise, the 
argument that criminal behavior is a consequence of poverty and 
prejudice or the argument that rehabilitation is the humane and civil- 
ized response to criminality may be expected to receive ready accep- 
tance among representatives who identify with the lower strata of 
society. 

By no means should the conclusion be reached that controversy over 
criminal procedure is a unidimensional conflict. Rather, what has 
been suggested here is that in the Congress differing group identifica- 
tions along party and sectional lines and resulting differences in group 
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access have had great impact on both the debate and the voting. Con- 
gressmen do not fall into one ideological camp or another—gradations 
of views are much in evidence and these can be related systematically 
to (but not explained completely by) group identifications and group 
access. 

Relationships are not static. Racial considerations, of consequence 
from the beginning, appear to have become more important in the 
mid-sixties. Race therefore varies in significance not only geograph- 
ically but over the course of time and events as well. Democrats whose 
ties to racial minorities have been strong are nonetheless subject to 
counter-pressures—real, imagined, or both—when race is both salient 
and threatening to whites. At a time when the nation is struggling 
with the problems of poverty and discrimination, controversy over 
criminal procedure may be both unfortunate and unavoidable. 


Table 1. Criminal Procedure Issues and the Conservative Coalition 
(proportion voting libertarian) 





Southern Northern 
Democrats* Republicans Democrats 





House of Representatives 
1958 Mallory bill 
1959 Mallory bill, recommit 
1959 Mallory bill, passage (94) 31% (142) 72% (176) 
1961 Mallory bill (93) 8% (159) 747% (160) 


1% (87) 3% (178) 64% (126) 
1% (96) 
2% 
I /o 
1962 D.C. Juvenile Court bill 24% (go) 49% (153) 95% (141) 
oO 
3% 
3 


12% (142) 72% (177) 


1963 D.C. Crime bill (91) 9% (152) 80% (158) 
1965 D.C. Crime bill, recommit 0 (86) 19% (124) 777% (198) 
1965 D.C. Crime bill, passage % (85) 12% (123) 64% (194) 
Senate 
1958 Mallory bill, “‘reasonable” 
amendment 16% (19) 45% (42) 88% (25) 


1958 Mallory bill, Ervin amendment 20% (20) 83% (42) 100% (26) 
1958 Mallory bill, Morse amendment 7% (16) 10% (39) 36% (22) 


1958 Mallory bill, passage o% (16) 12% (41) 36% (22) 
1962 abolition of capital punishment 

in D.C. ; 0% (20) 17% (29) 43% (35) 
1965 D.C. crime bill, delete 

Mallory modification o% (18) 10% (31) 52% (44) 
1967 D.C. crime bill, delete 

Mallory modification 0% (15) 17% (24) 41% (39) 





“South is defined here as the eleven states that comprised the Confederacy. 
bIn this and other tables the V’s are in parentheses. 
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Table 2. Party Comparisons in the Senate by Selected State Char- 
acteristics* (proportion voting libertarian) 





0-2.9% 3% and above 





urban» rural non-white non-white 
1958 Mallory bill, 
“reasonable” amendment 
Democrats 100% (12) 77% (13) 89% (9) 87% (16) 
Republicans 47% (19) 437% (23) 35% (17) 52% (25) 
1958 Mallory bill, Ervin 
amendment 
Democrats 100% (12) 100% (14) 100% (8) 100% (18) 
Republicans 90% (20) 82% (22) 93% (16) 81% (26) 
1958 Mallory bill, Morse 
amendment 
Democrats 40% (10) 33% (12) 63% (8) 21% (14) 
Republicans 6% (18) 14% (21) 9% (15) 13% (24) 
1958 Mallory bill, passage 
Democrats 30% (10) 42% (12) 50% (8) 29% (14) 
Republicans 16% (19) 9% (22) 4% (16) 16% (25) 
1962 abolition of capital 
punishment in D.C. 
Democrats 37% (16) 47% (19) 58% (12) 35% (23) 
Republicans 9% (11) 18% (17) 23% (13) 13% (15) 
1965 D.C. Crime bill, delete 
Mallory modification 
Democrats 64% (22) 41% (22) 75% (12) 44% (32) 
Republicans 14% (14) 7% (15) 0% (13) 19% (16) 


1967 D.C. Crime bill, delete 
Mallory modification 

Democrats 41% (17) 41% (22) 42% (12) 41% (27) 

Republicans 27% (11) 8% (12) 18% (11) 17% (12) 


a 
®Southern Republicans as well as Southern Democrats have been excluded from all 


computations here and below. 

bIn this and all other Senate tabulations, an urban state is one in which more than half 
the population is contained in urbanized areas as defined by the Census Bureau—that is, 
in central cities of 50,000 or more and the surrounding urban fringes. A rural state is one in 
which more than half the population lives outside urbanized areas. 
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Table 3. Party Comparisons in the House of Representatives by 
Selected District Characteristics (proportion voting libertarian) 





intermediate percentage 





0-2.9% non-white non-white® 
urban rural urban rural 

1958 Mallory bill 

Democrats 590% (17) 46% (24) 78% (41) 33% (18) 

Republicans 4% (23) 3% (68) 6% (54) 0% (26) 
1959 Mallory bill, recommit 

Democrats 75% (24) 70% (43) 81% (52) 43% (28) 

Republicans 18% (17) 10% (51) 19% (46) 0% (22) 
1959 Mallory bill, passage 

Democrats 71% (24) 69% (42) 81% (52) 46% (28) 

Republicans 17% (18) 10% (51) 18% (45) 0% (22) 
1961 Mallory bill 

Democrats 74% (23) 63% (27) 88% (52) 41% (27) 

Republicans 16% (19) 7% (67) 10% (40) 47% (26) 
1962 D.C. Juvenile Court bill 

Democrats 100% (21) 88% (25) 98% (46) 86% (21) 

Republicans 61% (18) 43% (65) 63% (40) 487% (23) 
1963 D.C. Crime bill 

Democrats 85% (20) 75% (24) 91% (56) 44% (27) 

Republicans 13% (23) 5% (61) 15% (34) 8% (24) 
1965 D.C. Crime bill, recommit ; 

Democrats 83% (24) 67% (40) 90% (70) 41% (32) 

Republicans 28% (21) 15% (41) 26% (27) 20% (20) 
1965 D.C. Crime bill, passage 

Democrats 75% (24) 58% (38) 69% (68) 31% (32) 

Republicans 247% (21) 5% (41) 19% (26) 15% (20) 


sAn intermediate percentage non-white is 3 per cent or more but less than 20 per cent for 
Democrats. No top limit was set for Republicans, but their districts very rarely contained a 
percentage higher than the teens and never higher than the twenties. 
urban district is one in which more than half the population is contained in an 
urbanized area. 
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Table 4. Sectional Cleavage Outside the South (proportion voting 
libertarian) 





Border* Northeast® 
and Rocky and 
Mountain» other Border other 
Democrats Democrats Republicans Republicans 





House of Representatives 
1958 Mallory bill _ 26% (31) 77% (95) 7% (79) 1% (tor) 
1959 Mallory bill, reeommit 34% (41) 84% (136) 27% (55) 2% S 


1959 Mallory bill, passage 37% (41) 82% (135) 28% (54) 1% (82) 
1961 Mallory bill 41% (41) 85% (119) 13% (56) 6% (96) 
1962 D.C. Juvenile Court bill 83% (35) 99% (106) 72% (58) 37% (88) 
1963 D.C. Crime bill 50% (38) 90% (120) 17% (48) 6% (94) 
1965 D.C. Crime bill, 

recommit 47% (40) 85% (158) 41% (41) 9% (69) 


4 1965 D.C. Crime bill, passage 33% (40) 72% (154) 32% (41) 3% (68) 
enate 
1958 Mallory bill, 
“reasonable” amendment 83% (12) 92% (13) 67% (18) 29% (24) 
1958 Mallory bill, Ervin 


amendment 100% (14) 100% (12) 94% (17) 80% (25) 
1958 Mallory bill, Morse 
amendment 0% (10) 67% (12) 20% (15) 47% (24) 


1958 Mallory bill, passage 0% (10) 67% (12) 24% (17) 47% (24) 
1962 abolition of capital 


punishment in D.C. 14% (14) 62% (21) 36% (14) 0% (14) 
1965 D.C. Crime bill, delete 

Mallory modification 31% (16) 64% (28) 25% (12) 0% (17) 
1967 D.C. Crime bill, delete 

Mallory modification 17% (18) 62% (21) 50% (6) 6% (17) 





*Border states are Delaware, Maryland, West Virginia, Kentucky, Missouri, and Okla- 
homa. 

bRocky Mountain states are Montana, Idaho, Nevada, Utah, Wyoming, Colorado, 
Arizona, and New Mexico. 

°Northeastern states are the six New England states plus New York, New Jersey, and 
Pennsylvania. 
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Table 5. Regional Comparisons Among Republicans in the House 
of Representatives by Selected District Characteristics (proportion 
voting libertarian) 





1962 D.C. Juvenile Mallory and D.C 


Court bill Crime bill composite® 

Urban, 0-2.9% non-white 

Border and Northeast 80% (10) 29% (17) 

Other Republicans 37% (8) 7% (15) 
Urban, 3% and above non-white 

Border and Northeast 94% (17) 28% (43) 

Other Republicans 39% (23) 11% (37) 
Rural, 0-2.9% non-white 

Border and Northeast 50% (24) 15% (40) 

Other Republicans 39% (41) 7% (81) 
Rural, 3% and above non-white 

Border and Northeast 86% (7) 18% (11) 

Other Republicans 31% (16) 3% (33) 


®The composite is based upon the four Mallory bill votes and three D.C. Crime bill votes . 
The libertarian proportion includes congressmen voting libertarian on any one of the seven 
roll calls even if their records include some non-libertarian votes. 


Table 6. Regional Comparisons Among Democrats in the House 
of Representatives by Selected District Characteristics (proportion 
voting libertarian) 





1965 D.C. Crime 
1958 Mallory bill bill, passage 





Urban, 3-19.9% non-white* 


Border and Rocky Mountain 20% (5) 60% (10) 

Other Democrats 86% (36) 71% (58) 
Urban, 20% and above non-white 

Border and Rocky Mountain 60% (5) 25% (4) 

Other Democrats go% (21) 96% (25) 
Rural, 0-2.9% non-white 

Border and Rocky Mountain 37% ( 8) 57% (7) 

Other Democrats 50% (16) 58% (31) 
Rural, 3-19.9% non-white 

Border and Rocky Mountain 8% (12) 6% (17) 

Other Democrats 83% (6) 60% (15) 


sRural districts with a 20 per cent or more non-white population and urban districts 
with 0-2.9 per cent non-white population are not entered because N’s of 0, 1, or 2 make 
comparisons impossible or not meaningful. 
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Table 7. Selected District Characteristic Comparisons among 
Southern Democrats on the D.C. Juvenile Court Bill (proportion 
voling libertarian) 


urban, 0-19.9% urban, 20% and rural, 0-19.9% rural, 20% and 
non-white above non-white non-white above non-white 
67% (9) 42% (12) 22% (27) 8% (63) 


Table 8. Selected District Characteristic Comparisons Among Demo- 
crats in the House of Representatives by Sectional Grouping (pro- 
portion voting libertarian) 





Border and Rocky Mountain 





Democrats other Democrats 
urban rural urban rural 

1958 Mallory bill 
0-2.9% non-white — 37% (8) 63% (16) 50% (16) 
3-19.9% non-white 20% (5) 8% (12) 86% (36) 83% (6) 
20% and above non-white 60% (5) a 90% (21) — 

1959 Mallory bill, recommit 
0-2.9% non-white = 67% (9) 82% (22) 71% (34) 
3-19.9% non-white 25% (8) 14% (16) 91% (44) 83% (12) 
20% and above non-white 80% (5) _— 96% (23) — 

1959 Mallory bill, passage 
0-2.9% non-white = 67% (9) 77% (22) 70% (33) 
3-19.9% non-white 25% (8) 23% (16) 91% (44) 83% (12) 
20% and above non-white 80% (5) — 91% (23) — 

1961 Mallory bill 
0-2.9% non-white —_— 60% (10) 81% (21) 65% (17) 
3-19.9% non-white 63% (8) 19% (16) 93% (44) 73% (11) 
20% and above non-white 75% (4) — 92% (25) = 

1962 D.C. Juvenile Court bill 
0-2.9% non-white = 75% (8) 100% (19) 94% (17) 
3-19.9% non-white 87% (8) 75% (12) 100% (38) 100% (9) 
20% and above non-white 100% (4) — 100% (22) — 

1963 D.C. Crime bill ; 
0-2.9% non-white — 57% (7) 85% (20) 82% (17) 
3-19.9% non-white 89% (9) 24% (17) 91% (47) 80% (10) 
20% and above non-white 50% (4) = 100% (25) — 

1965 D.C. Crime bill, recommit 
0-2.9% non-white —_ 71% ~ (7) 87% (23) 67% (33) 
3-19.9% non-white 707% (10) 18% (17) 93% (60) 67% (15) 
20% and above non-white 75% (A) —_ 100% (25) — 


1965 D.C. Crime bill, passage 


0-2.9% non-white a 57% (7) 78% (23) 58% (31) 
3-19-9% non-white 60% (10) 6% (17) 71% (58) 60% (15) 
20% and above non-white 25% (4) — 96% (25) — 





aNot included when W’s are 0, 1, or 2. 


Spencer R. Gervin / ... And Kids Have Rights 
Too 


I 


Extra-constitutional procedures for a juvenile offender are “for the 
salvation of such a child,” averred the Pennsylvania Supreme Court 
in 1905, upholding the commitment of a fourteen-year-old boy to the 
House of Corrections for larceny. In vain did defense counsel re- 
monstrate that the boy had been taken into custody by procedures 
flouting established process for arrest and that the boy’s immurement 
had been effected without jury trial.1 

Substance of the court’s opinion was that, concerning children, the 
state is an alternate parent, charged with the discipline of the child 
whenever the natural parent is unable or unwilling to perform this 
function. Such natural parent 
needs no process to temporarily deprive his child of its liberty by confining 
it in his own home, to save it and to shield it from the consequences of 
persistence in a career of waywardness, nor is the state, when compelled, 
as parens patriae, to take the place of the father for the same purpose, 
required to adopt any process as a means of placing its hands upon the 
child to lead it into one of its courts. 


As precedent for the power of the state to ignore due process in 
juvenile cases, the Pennsylvania court cited an eighteenth-century En- 
glish case.2 Therein, noted the court, the rule was laid down “that 
the court are to judge upon the circumstances of the particular case, 
and to give their directions accordingly.” That case concerned, how- 
ever, a father seeking to recover custody of his daughter who had by 
agreement exchanged her apprenticeship for a more personal relation- 
ship with another. Refusing the paternal petition, the English court 
upon noting that the girl had received ill usage from her father re- 
fused to restore her to her father’s authority. 


1.Commonwealth vy. Fisher, 213 Pa. St. 48 (1905), affirming 27 Pa. Super. Ct. 175 
(1905). 

2. Rex v. Sir Francis-Blake Delaval, William Bates, and John Fraine, 97 English 
Reports-Full Reprint (3 Burrow) 913 (1763). 
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Thus by a curious mixture of the inapplicable parens patriae con- 
cept and the inherent power of the state to protect minors from abuse 
and mistreatment by their natural parents, the Pennsylvania court 
wrought a new doctrine. Under this new doctrine, as parens patriae 
the state could deprive any minor of his liberty without the due pro- 
cess of law appropriate for adults. 

It was this deprivation that the U.S. Supreme Court called in ques- 
tion in the 1967 Gault case.? While the Court’s opinion therein does 
not purport to grant to juveniles the full range of due process avail- 
able to adults, a beginning was made toward modification of juvenile 
court procedures—procedures which have substituted extra-constitu- 
tional proceedings for that increasingly immaculate due process which 
the Court has been of late imposing upon state criminal procedure. 

Most significantly, the Court in the Gault opinion put an end to 
the parens patriae buncombe and redirected juvenile court procedure 
toward the more venerable doli capax concept in dealing with the 
young who are accused of violation of law.4 


II 


The common law avoided the problem of special handling of semi- 
adult offenders. Either a defendant was adult or he was not. If not, 
there could be no guilt on his part. If so, he was treated in court 
procedure as an adult and was punished as such. The distinction 
between adulthood and childhood swivelled around the Latin dolus, 
which may be translated craft or trickery or malice. One not capable 
of malice, that is doli incapax, was not amenable to criminal prosecu- 
tion. 

In effectuating this distinction the common law® resorted to pre- 
sumptions. The first was that a child who had not yet reached his 
seventh year was incapable of harboring the criminal intent necessary 
for commission of crime, whether the offense was one at common law 


3.In re Gault et al., 387 U.S. 1 (1967). 

4. Though commonly translated “malice,” the Latin dolus tends to connote deliberate 
deceit and dissimulation. See, for example, Vergil’s reference (Aeneid, II, 1.252) to the 
“Myrmidonumque dolos” and Caesar’s refusal (De Bello Gallico, IV, 13, 1.g) to negotiate 
with a tribe that had sought peace “per dolum atque insidias.” 

5. See, for example, A.W.G. Kean, “The History of the Criminal Liability of Children,” 
Law Quarterly Review, LIII (1937), 364, and Fredrick Woodbridge, ‘‘Physical and Mental 
Infancy in the Criminal Law,” University of Pennsylvania Law Review, LXXXVII (1939), 
426. 
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or one created by statute. No evidence might be adduced to show 
that such a child through precocity was in fact doli capax. 

Second, between his seventh birthday and his fourteenth, the child 
was presumed at common law not yet to be capable of committing a 
crime. But this presumption, in contrast to the rule prevailing for 
those under seven, might be rebutted. The burden of rebuttal was 
on the state. 

In an illustrative case, the Supreme Court of Illinois* reviewed 
the manslaughter conviction of an eleven-year-old boy. Citing the 
ancient rule that one under fourteen was presumed incapable of crim- 
inal deed, the court reversed the conviction with the finding that 


the rule required evidence strong and clear beyond all doubt and contra- 
diction, that he was capable of discerning between good and evil; and 
the legal presumption being that he was incapable of committing the crime, 
for want of such knowledge, it devolved on the People to make the strong 
and clear proof of capacity, before they could be entitled to a conviction. 
The record may be searched in vain to find any such proof. There was 
no witness examined on that question, nor did any one refer to it. There 
is simply evidence as to his age. For aught that appears, he may have 
been dull, weak, and wholly incapable of knowing good from evil... . 


Godfrey (a slave) v. The State,’ as a further illustration, involved 
an eleven-year-old boy who had been found guilty of killing a four- 
year-old child. Correctness of the bench’s charge to the trial jury 
respecting the boy’s legal capability was the issue before the appeal 
court. The charge was the 
defendant, being between seven and fourteen years of age, was prima facie 
incapable of committing crime; that to overturn the intendment in favor 
of his incapacity to commit crime, the jury must be convinced, from the 
evidence, beyond a reasonable doubt, . . . that he knew fully the nature 


of the act done, and its consequences; and that he showed plainly intelligent 
design and malice in the execution of the act. 


Upholding this charge and the jury’s finding of capacity, resulting 
in conviction and execution, the Supreme Court of Alabama explained: 


An infant, above seven, but under fourteen years of age, is presumed 
not to have such knowledge and discretion, as would make him account- 
able for a felony committed during that period. But if that presumption 
is met by evidence clearly proving the existence of that knowledge and 


6. Angelo vy. The People of the State of Illinois, 96 Ill. 209 (1880). 
7.31 Ala. 323 (1858). 
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discretion deemed requisite to a legal accountability, the reason for allow- 
ing an immunity from punishment ceases. . . . There are many cases 
where children between those ages, being shown to have been cognizant 
of the criminal nature of the act done, have been punished under the 
criminal law. A girl, thirteen years of age, was executed for killing her 
mistress. wo boys, one nine, and the other ten years of age, were con- 
victed of murder, because one of them hid himself, and another hid the 
dead body: thus manifesting, as was supposed, a consciousness of guilt, 
and a discretion to discern between good and evil. A boy of eight years 
of age, who had malice, revenge, and cunning, was hanged for firing two 
barns. A boy ten years old, who showed a mischevious discretion, was 
convicted of murdering his bed-fellow (4 Bla. Com. 23-24). 


Finally, once the child had reached his fourteenth birthday, the 
common law treated him as an adult. At that moment he was pre- 
sumed to be fully responsible for his crimes and completely capable 
of committing them, just as any other adult. The presumption of 
dolus was rebuttable of course, as with any other person, but only by 
strong and clear evidence. 


EAU 


It was not objection to these rules of common law which prin- 
cipally orbited the movement for juvenile courts and a special, extra- 
constitutional process for the recipient juvenile. Rather the juvenile 
court movement followed almost absent-mindedly in the wake of ef- 
forts to protect the juvenile from imprisonment with adult confinees. 

Among the literature criticizing the common confinement of juve- 
niles and adults, none more clearly expresses distaste for such admix- 
ture and at the same time jumps to the assumption that a special 
court for juveniles is required to prevent this objectionable practice 
than a 1910 work by the President of the Prison Association of New 
York.’ The author states: 

The Common Law methods of dealing with delinquent children as if 


they were adults are extremely harmful; in the case of adults those methods 
are execrable, but when applied to children they are infinitely worse. 


8.Smith, “Criminal Law in the United States,’ I, 77-78, of Henderson, ed., 
Correction and Prevention (4 vols; New York, 1910). See also Almy, “Juvenile 
Courts in Buffalo,” Annals of the American Academy, XX (1902) 279; Beitler, “The 
Juvenile Court in Philadelphia,” ibid., p. 271; Kelsey, “The Juvenile Court of Chi- 
cago and Its Work,” ibid., XVII (1901), 298; and Williamson, “Probation and 
Juvenile Court,” ibid., XX (1902), 259. 
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Especially, the system of confining the children in the common jail while 
awaiting trial and, after conviction, of herding them with old and con- 
firmed criminals in a punitive prison, is inevitably one of education in 
vice and crime. The vile infection of the place acts upon the receptive 
mind of the child with poisonous effect; he comes out of the prison branded 
with the name of criminal and yet made proud of the name. It is only 
in exceptional cases that such an experience fails to corrupt and pervert 
the child’s aspirations and ideals; his whole moral nature has been de- 
formed. 


Then the writer points out that the “first radically effective measure”’ 
for correction of “‘such evils” was an 1899 act of the Illinois legislature 
creating a juvenile court. 

Actually the thrust of the Illinois statute of 1899° was to establish 
special arrangements for punishment of the juvenile upon conviction. 
The already established circuit and county courts of the state were 
given jurisdiction of juvenile delinquencies. Delinquency was defined 
inter alia as violation by “one under the age of sixteen (16) years’’ of 
“any law of this State or any city or village ordinance. .. .”” Upon 
being found delinquent the child might be sentenced to a state re- 
formatory. If sentenced to an institution in which adult convicts were 
confined, the child was to be completely sequestered from such adult 
offenders. 

Following the Illinois act of 1899, the movement for special han- 
dling of juvenile offenders was rapidly reflected in statutory enactments 
of other states. Despite differences in detail among the states, early 
laws were generally similar in their definition of “delinquency” as 
“an infraction of law.” The procedural safeguards accorded adults 
accused of crime were not, however, expressly abrogated. ‘This devel- 
opment was accomplished by court practice. 

The subtle shift from special procedures for juvenile confinement 
to special extra-constitutional trial procedures arose out of this defini- 
tion of “delinquency.” A juvenile who had committed a crime was 
not prosecuted for the crime. Instead he was brought before the “‘court”’ 
for delinquency, defined as commission of a crime by a juvenile. Once 
this substitution of terms had been accomplished, the dilution of pro- 
cedural due process was facilitated. The 1905 Pennsylvania case, cited 


g. Hurd, Revised Statutes of Illinois r90r, chap. 23, ss. 169-189. This act was fol- 
lowed with one establishing a home for delinquent boys and another establishing a 
home for juvenile female offenders (Hurd, Revised Statutes 1903, chap. 23, ss. 191-244). 
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above,'® is illustrative. One contention of defense in the case was that 
the Pennsylvania act of April 13, 1903, was unconstitutional, because 
of the absence of trial by jury for the accused juvenile. The constitu- 
tional guarantee that “‘the right of trial by jury shall remain inviolate” 
was found by the Pennsylvania Supreme Court to be inapplicable in 
this case. There was no criminal trial here; in fact, the purpose of 
the law was “to prevent a trial.” The statute indeed was intended 
mercifully to spare the child the ordeal of a trial “if the child’s own 
good and the best interests of the state justify such salvation.” How 
could the child be denied the right of trial by jury when in fact the 
child was not being tried for anything? 

The statute, further argued the court, set up a purely statutory 
proceeding and not one in accordance with the common law. “Every 
statute which is designed to give protection, care and training to chil- 
dren as a needed substitute for parental authority and performance 
of parental duty, is but a recognition of the duty of the state, as the 
legitimate guardian and protector of children where other guardian- 
ship fails.’’ As for the possibility that, without the protection of due 
process, the child might be improperly put away, the court assured 
that “there is no probability, in the proper administration of the law, 
of the child’s liberty being unduly invaded.” 


IV 


Hence the concept has been established that a juvenile committing 
an offense, which if done by an adult would be a crime, has not per- 
petrated a crime at all but is a delinquent. Statutes classifying juve- 
niles as such for this purpose are not criminal or penal at all; they are 
“progressive” and “humanitarian,” “benevolent,” “paternal,” and “for 
reformation.”’!? 

As such “salvation” procedure took form with respect to juveniles, 
despite some variations the process followed much this form: (1) The 
juvenile was apprehended without necessity of warrant or other sworn 
complaint or of personal knowledge of the arresting official. (2) The 


10.See n.1. This case has been cited more frequently than any other in challenges 
to the constitutional sufficiency of extra-constitutional juvenile court procedure. 

11. As authority for the proposition that juvenile court proceedings are not criminal 
in nature, see In the Matter of Hazel Sharp, 1% Ida. 120 (1908); The State v. Tincher, 
258 Mo. 1 (1914); State v. Eisen, 53 Ore. 297 (1909); and the cases listed in Appendix 
A to Pee v. United States, 274 F. 2d 556 (1959), at 561-562. 
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juvenile was not brought before a committing magistrate who should 
decide existence of reasonable cause to hold the juvenile and if so to 
set and receive a bail bond; instead, in the discretion of the juvenile 
“judge,” the child was held in some public institution or released in 
someone’s custody. (3) Indictment by grand jury, with its purpose of de- 
termining reasonable cause for bringing the juvenile to trial, was 
omitted. (4) Trial by petit jury was denied to the juvenile. (5) An 
attorney at the hearing was sometimes permitted, sometimes not; but 
cross-examination and rules of evidence were disregarded. (6) The 
privilege of self-incrimination was not observed. (7) Though appeals 
were permitted by statute in certain instances, no right of appeal was 
permitted unless specifically authorized by statute. 


V 


Such was the status of juvenile court procedure when the Supreme 
Court decided the Gault case in 1967.1° ‘The legal profession was, 
however, not unaware that under the guise of juvenile salvation an 
extra-constitutional system had evolved, a system which could not be 
reconciled with constitutional provisions and which was yielding some 
undesirable results.1* ‘The Supreme Court itself in the Haley'* case 
had overturned a juvenile conviction based upon an involuntary con- 
fession, with the pronouncement that “[n]either man nor child can 
be allowed to stand condemned by methods which flout constitutional 
requirements of due process of law.” 

Reviewing in the Gault case the history of juvenile court process, 
the Court observed that the objective thereof was that “[t]he child was 
to be ‘treated’ and ‘rehabilitated’ and the procedures, from apprehen- 
sion through institutionalization, were to be ‘clinical’ rather than puni- 
tives; 

Questions of constitutional due process, as interference with this 
approach, were evaded by insisting that the “State was proceeding as 
parens patriae.” Continued the Court: 


12. See n. 3. 

13. See, oe example, Dvorak and Dvorak, “Commitment as Delinquent,” Journal 
of Criminal Law, XIII (1922), 258; Wekstein, “Denial of Constitutional Safeguards 
to Juvenile Delinquents,” Cornell Law Quarterly, XVIII (1933), 442; and the ma- 
terials cited in n. 23 of the Gault opinion. Note also the revision of New York’s 
juvenile procedure in 1962 to incorporate more due process: “Family Court Act of 
1962,” Laws of New York, 185th Sess., 1962, III, Chap. 686. 

14. Haley v. Ohio, 332 U.S. 596 (1948). 
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The Latin phrase proved to be a great help to those who sought to 
rationalize the exclusion of juveniles from the constitutional scheme; but 
its meaning is murky and its historic credentials are of dubious relevance. 
‘The phrase was taken from chancery practice, where, however, it was used 
to describe the power of the State to act in loco parentis for the purpose 
of protecting the property interests and the person of the child. But there 
is no trace of the doctrine in the history of criminal jurisprudence. 


The Gault case involved a fifteen-year-old boy, whose fault was 
that, based upon the oral complaint of a neighbor, he had allegedly 
made an obscene telephone call to her. The boy was apprehended by 
Gila County, Arizona, sheriff, confined for a while, released, then sum- 
moned to juvenile court. ‘The apprehension was made without war- 
rant or without personal knowledge of the offense by the arresting 
officer. No written specification of the charges against the boy was 
made, such as would have been necessary for arraignment or indict- 
ment. When time for hearing arrived, the parents were notified to 
bring the boy thereto by means of an informal note sent them by a 
probation officer. At the hearing the child was not represented by 
counsel. —The complaining neighbor did not appear and testify in the 
presence of the accused juvenile. No transcript or summary notes of 
the proceedings were kept. The boy was not advised of his right not 
to testify against himself. In this connection, it is worth noting that, 
in the absence of testimony of the complaining neighbor, the only 
evidence against the boy was that which he gave himself in response 
to the judge’s questioning. Had the boy been allowed to claim the 
privilege against self-incrimination, there would have been no evidence 
whatsoever against him. 

The judge, in deciding what disposition to make of the boy, ad- 
mittedly took into consideration that fact that the boy was already 
on probation for being in the presence of another boy who had stolen 
a wallet from a lady’s purse. He also admitted that in his mind was 
a “referral” in which the boy was supposed to have stolen a baseball 
glove from another boy and lied to the police department about it. 
Although there was no accusation and no hearing on this latter offense, 
“because of lack of material foundation,” the judge cited this incident 
in partial support of his conclusion that the boy was “habitually in- 
volved in immoral matters.” 

The boy was adjudged delinquent under Arizona law providing 
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that one under eighteen “who has violated a law of the state or an 
ordinance or regulation of a political subdivision thereof” is a juvenile 
delinquent. The boy was committed to the State Industrial School 
until he should reach his majority. As the Supreme Court noted, for 
the actual criminal offense an adult could upon conviction receive a 
fine of $5 to $50 and/or be imprisoned for not more than two months. 
In this case the juvenile received imprisonment for six years. 

Turning then to the specific respects in which the Gault “trial” 
violated due process, the Court considered first the adequacy of the 
notice of charges. “Notice, to comply with due process requirements, 
must be given sufficiently in advance of scheduled court proceedings 
so that reasonable opportunity to prepare will be afforded, and it must 
‘set forth the alleged misconduct with particularity.’’’ In the context 
of juvenile procedure, the Court fell short of insisting upon arraign- 
ment and indictment but did specify that substantively “due process of 
law requires . . . notice which would be deemed constitutionally ade- 
quate in civil or criminal proceedings.” 

With respect to right of counsel, the Court found the proceedings 
against Gault invalid “because the court did not advise Gerald or his 
parents of their right to counsel, and proceeded with the hearing, the 
adjudication of delinquency and the order of commitment in the ab- 
sence of counsel for the child and his parents or an express waiver of 
the right thereto.” A proceeding where the child may be found a 
delinquent and confined for a number of years is “comparable in 
seriousness to a felony prosecution.” ‘The Court indicated it would 
permit no difference between adult and juvenile proceedings in this 
regard. In adult proceedings, the Court reminded that acceptance of 
any contention permitting absence of counsel had “been foreclosed by 
decisions of this Court. 

With regard to confrontation by adverse witnesses, and opportunity 
to cross-examine them, the Court held the same standards had to be 
applied in juvenile proceedings as are applicable for adults. “It would 
be entirely unrealistic to carve out of the Fifth Amendment all state- 
ments by juveniles on the ground that these cannot lead to ‘criminal’ 
involvement,” for evidently such incriminatory statements could lead 
to loss of liberty by the juvenile. In over half the states, noted the 
Court, the juvenile is not even assured of such confinement away from 
adults. Whatever deceptive label might be placed upon such confine- 
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ment regarding a juvenile, “[ijt is incarceration against one’s will, 
whether it is called ‘criminal’ or ‘civil.’’”’ That no person shall be 
compelled to be a witness against himself when his continued liberty 
is at stake, ‘our Constitution guarantees.” 

With regard to the issue of provision for appellate review of a 
juvenile court conviction and for creation of a record on which such 
review might be made, the Court found it unnecessary to reach this 
question in view of the manifest defects already noted. The Court, 
however, did note that absence of a record greatly complicates habeas 
corpus hearings, for without a record it is necessary to reconstruct 
trial court proceedings. As an indirect significance of this observa- 
tion, the Court has clearly given precedent that habeas corpus may 
issue from federal courts when non-frivolous allegations are made that 
juvenile court procedure has transgressed constitutional restraints of 
due process. 


VI 


What then is the Court seeking to communicate in the Gault 
opinion? Certainly the Court is not hinting that special judicial pro- 
cedures for juveniles must be discarded in toto. It would appear the 
Court is specifically approving such special procedures when these 
are of advantage to the juvenile and when the juvenile thereby re- 
ceives greater consideration than ordinary due process affords. For 
example, observing the high rate of recidivism among juveniles, the 
Court assured it did “not mean by this [observation] to denigrate the 
juvenile court process or to suggest that there are not aspects of the 
juvenile system relating to offenders which are valuable.” Again, re- 
ferring to the “fatherly” proceedings in the informal juvenile court 
atmosphere, in which the judge touches the heart and conscience of 
the erring youth, the Court agreed that the “goodwill and compas- 
sion” are admirable. 

When this informality, however, runs counter to prescriptions of 
due process, as with respect to self-incrimination, the Court would 
only grudge its appreciation “that special problems may arise with 
respect to waiver of the privilege by or on behalf of children.” While 
differences in “techniques” may occur in juvenile procedure, the Court 
took care to admonish that these differences must be “not in principle.” 
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Of pivotal importance in the Gault opinion is the Court’s firm 
discarding of the parens patriae doctrine with respect to juvenile crim- 
inal procedure. It is possible that the Court is hereby moving in the 
direction of a return to the common law dolus doctrine. As this latter 
concept relates to juvenile procedure, it might permit informal hear- 
ings at which the judge privately determines the extent of the malice 
harbored by the juvenile miscreant. If his finding is that malice is 
not present or that the child’s immaturity renders the malice less than 
a degree justifying criminal prosecution, juvenile procedures can then 
be used to reprove and chide the juvenile. The juvenile may even 
be restricted as to movement as in the case of a curfew from nocturnal 
activities. This approach appears substantively very close to the pre- 
sumption that for the post-infant, pre-adult individual doli incapax 
is presumed and that before punishment in a criminal sense may be 
inflicted this presumption must be overcome.?® 

Once, however, as a result of these private, informal juvenile pro- 
cedures, it is established that “malice makes up for lack of age,” so 
that criminal sanctions like confinement may be imposed, due process 
in its most protective sense must be assured the accused. 

The failure of the Court in Gault’s case to take up the question 
of the defective arrest, the Court’s reluctance while specifying ade- 
quate notice of charges to require formal indictment or similar pro- 
cedure, the absence of mention of trial by jury, the non-specification 
of the necessity for a record—these indicate the Court is reorienting 
juvenile court process toward more venerable concepts without requir- 
ing that the question of doli capax be determined in the formalized 
courtroom by a jury. “The problem is to ascertain the precise impact 
of the due process requirement upon such proceedings.” 

Hence Gault is not the final case but is rather the first of a series 
of cases in which the Court must make more precise what due process 
requires when juvenile procedures have determined, in preliminary 
form at least, that the juvenile is doli capax. In such future cases such 
questions as indictment, trial by jury, public trial, maintenance of a 
record, and appellate review must be determined. Gault’s case would 
hence appear to be an invitation for future trial and error by the 
states, under the Court’s surveillance. 


15. That the determination of maturity is itself a matter for which some due process 
is required, the Court suggested in Kent v. United States, 382 US. 541 (1966), although 
this case turned essentially upon construction of a statute. 
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“One person, One vote” 
Gray v. Sanders, 372 U.S. 368, 381 (1963) 


The burden of this article is that a logical application of the 
“equal protection” clause of the Fourteenth Amendment requires 
reform of the winner-take-all election model used in this country. 


I. Experience Versus Logic 


Preliminary to the application of logic to the “equal protection” 
provision, it is helpful to suggest that Mr. Justice Holmes uttered 
only a half-truth when he said: “Experience and not logic is the life 
of the law.” It would be surprising indeed if either logic or experi- 
ence in the pure form were to be found in judicial literature, in 
political theory, or for that matter in any other field of non-formal 
serious intellectual activity. Mathematics is uniquely the one wholly 
abstract realm in which experience is excluded in the formal sense. 
Yet even in mathematics it is hardly likely that the mathematician, 
either in learning extant math, or in creating (or demonstrating) new 
ideas, is free of the fruits of experience. 

On the other hand, experience, even of a very simple sort, is ordi- 
narily understood and explained in terms which relate disparate parts 
in ways not found in mundane experience. And the evidence of such 
worldly experience is never sufficient to account for relationships with- 
out the aid of inference. 

The advantages of experience, in law and elsewhere, are the ad- 
vantages of the factual as distinguished from the hypothetical, the 
potential, or the formal. The use of experience in problem-solving 
implies empirical verification. But to proceed with verification, infer- 


1. Michael A. Weinstein, my colleague at Virginia Tech, read an early draft of the 
paper and offered valuable critical commentary. 
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ence is required. ‘The temporal span of experience (in recorded his- 
tory) unduly limits variability. In the words of the authors of The 
American Voter: 

But the inadequacy of “natural” data has to do also with what might 
be called the problem of limited variation. We return to the idea that 
theory consists of statements of the interrelationships of variables. It is 
evident variables of great importance in human affairs may exhibit little 
or no change in a given historical period. As a result, the investigator 
whose work falls in this period may not see the significance of these variables 
and may fail to incorporate them in his theoretical statements. And, even 
if he does perceive their importance, the absence of variation will prevent 
a proper test of hypotheses that state the relation of these factors to other 
variables of his theory.? 


A logical deductive model is not limited to “natural” historical 
data. At least in the speculative sense, it can include any variable of 
any dimension. This is the unanswerable advantage of a logical deduc- 
tive model over a model based on experience, although empirical test- 
ing is, in principle, eventually required. Whether this advantage, 
relevant to the scientific endeavor, is appropriate to the policy-oriented 
functions of courts of law is itself a policy question of some impor- 
tance. 

An examination of the arguments used regarding desegregation and 
reapportionment in “equal protection” cases reveals that experience 
and logic, respectively, are conspicuously evident. In the desegregation 
cases the use of experience takes the usual forms: (1) debate over the 
intent of the framers and ratifiers, (2) citations of precedents, and 
(3) social science evidence, itself a form of interpreted experience, some 
of it experimental. But the conclusions that under certain conditions 
of graduate education—racial separation is incompatible with “equal 
protection” —Missouri ex rel Gaines v. Canada, Sweatt v. Painter, Mc- 
Laurin v. Oklahoma State Regents, or that in public education racial 
segregation is inevitably unequal, Brown v. Board of Education of 
Topeka—cannot be supported by experience alone. If we define ex- 
perience “‘as perceptions of facts and values which have been encoun- 
tered in isolation or in patterns,” our difficulty is evident. Perceptions 
are subjective. Patterns where they are the results of subjective per- 
ceptions are clearly subjective also and are relative to the individual 


2. Angus Campbell, Phillip Converse, Warren Miller, and Donald Stokes, The Amer- 
ican Voter (New York, 1960), pp. 9-10. 
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perceiver. Facts may be unambivalent in an existential sense but they 
are related to values in the eye of individuals who perceive them. The 
ordering of values is thoroughly subjective and depends on the value 
judgments of the one who does the ordering. Facts, values, and pat- 
terns do not tell their own story or form unambiguous relationships. 
On the other hand, the opinions which are evident in the graduate 
school cases and the Brown case take what appear to be a logical form. 
This can be readily demonstrated in the following syllogisms: 


1. Graduate School Cases (Sweatt v. Painter, McLaurin v. Ohkla- 
homa) 

Major Premise: A deepened understanding of constitutional equal 
protection requires that there be equality both of tangible and 
of intangible factors in education, as between persons of different 
races. 

Minor Premise: In Oklahoma and Texas the intangible factors 
of education were not equal. 


Conclusion: A denial of equal protection. 


2. Public School Cases (Brown v. Board of Education of Topeka) 
Major Premise: Constitutional equal protection in education re- 
quires equality both in tangible and intangible factors (including 
factors of mental health and ability to learn). 

Minor Premise: Racial segregation by its very nature adversely 
affects the mental health and opportunity to learn of students. 
Conclusion: Racial segregation by its very nature is a denial of 
equal protection. 


Obviously facts and experience in a very narrow sense played a 
part in these cases. Whether the cases were decided rightly and whether 
the facts were right or rightly interpreted is not at issue here. The 
point is merely that the circumstances of the desegregation cases are con- 
sistent with an explanation which includes the use of logic. Cases 1 
and 2 above are simple syllogisms which are consistent with a gross 
consideration of the court opinions in these cases. It is evident that 
Holmes’s remark does not accurately characterize these cases. 

Of course the Holmesian comment is quite correct if viewed as a 
description of the evolution of experience, rather than as a statement 
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concerning the methods, techniques, and tools of courts. For instance, 
as an example of the former explanation consider the electoral college. 
If its “‘logic’”’ is equated with its formal provisions as controlling the 
choice of a president, then clearly it is an example that experience is 
the life of the law and not “logic.’’ Consider also the Volstead act or 
other inoperative rules. 

When we turn to consider the tools used by the Court in the re- 
apportionment cases, the importance of logic is overwhelmingly evi- 
dent. Entering what Mr. Justice Frankfurter had called the “political 
thicket,’ the Court began to frame new policy variables of judicially 
required reapportionment. In Reynolds v. Sims, Chief Justice Warren 
successfully used logic where it ran directly contrary to experience in 
many states: “Legislators represent people not trees or acres. Legis- 
lators are elected by votes, not farms or cities or economic interests.’ 
Mr. Justice Harlan, dissenting in these cases—Baker v. Carr, Gray v. 
Sanders, Wesberry v. Sanders, as well as in Reynolds—cites the argu- 
ments from experience: intent of framers, precedents against entering 
the thicket, institutional evidence of the so-called “rational” concept 
of representation whereby considerations other than strictly statistical 
equality were permitted to influence apportionment.” 

It is true that in the Wesberry case, Mr. Justice Black for the 
majority narrated a history lesson concerning the framers of the Con- 
stitution at the Philadelphia Convention, but Mr. Justice Harlan’s 
historical evidence on the other side, regarding Article I, Sec. 2, may 
be as good as that of Black. 

The syllogism for the reapportionment decisions might look like 
this: 


Major Premise: A deepening understanding of equal protection 
(or one person, one vote) means equality in the ratio of constit- 
uency (or district) populations and representations. (For instance, 
if the average congressional district has a population of 460,000, 
one person has a representation weight of 1/460,000.) Every per- 
son should have the same representation weight. 


3. Reynolds v. Sims, 377 U.S. 533, 562 (1964). The Chief Justice’s statement was 
aimed at the Alabama apportionment system (see pp. 537-554 of the opinion) which 
clearly gave weight to slices of real estate and other considerations as distinguished from 
the mere number of voters in any given district. By contrast, see the opinion of Justice 
Frankfurter in Baker v. Carr, 369 U.S. 186, 266 ff. (1962); and see that of Justice Harlan in 
Wesberry v, Sanders, 376 U.S. 1, 20 ff. (1964). 
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Minor Premise: The legislative and congressional districts con- 
sidered in Baker vy. Carr, Reynolds v. Sims, and Wesberry v. 
Sanders are unequal in the ratio of district populations and repre- 
sentations. 


Conclusion: The legislative and congressional districts in question 
failed to afford equal protection standards. 


II. The Problems and Their Solutions 


The Court’s early efforts to achieve “equal protection” in the field 
of reapportionment (Baker vy. Carr, Gray v. Sanders, Wesberry v. 
Sanders, Reynolds v. Sims et al.), in the opinion of this observer, have 
been responsible for progress, however crude and incomplete it may be 
in terms of achieving “logical” equal protection. But this advance makes 
it difficult to ignore the crude deficiencies of the standards which the 
Court has accepted with its reforms. Speaking for the majority in the 
Reynolds case, Mr. Chief Justice Warren says regarding state legisla- 
tures, “Mathematical exactness or precision is hardly a workable consti- 
tutional requirement.”* In Reynolds the Court went on to suggest that 
legislative apportionment be only “based substantially” rather than 
exactly on population. It is assumed the principle of equal protection 
will not be diluted in any significant way. The Court in Reynolds 
makes additional concessions: “So long as the divergencies from a strict 
population standard are based on legitimate considerations incident 
to the effectuation of a rational state policy, some deviations from the 
equal protection principle are constitutionally permissible... ,” and 
“a consideration that appears to be of more substance [than represent- 
ing sparsely settled areas] in justifying some deviations from popula- 
tion-based representation . . . is that of insuring some voice to political 
subdivisions, as political subdivisions.’’® 

In the same case the Court limited and logically weakened its new 
standard in still another respect. “In substance,” said Warren, “we 
do not regard the Equal Protection Clause as requiring daily, monthly, 
annual or biennial reapportionment, so long as a State has a reasonably 
conceived plan for periodic readjustment of legislative representation. 
And we do not mean to intimate that more frequent reapportionment 
would not be constitutionally permissible or practically desirable.® 


4. Reynolds v. Sims, 533, 577- 5.Ibid., 580. 
6. Ibid., 583-584. 
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‘The two basic deficiencies of the model verbalized by the Court in 
the Reynolds case are: (1) as long as rough equality within limits 
permitting a variance of, say, 20 per cent is permitted, it remains possi- 
ble to elect a legislative majority representing only a minority of popu- 
lation and a legislative minority representing a majority of population. 
This is statistical fact. he frequency with which, on the basis of 
probability statistics, laws with only minority support will actually be 
passed is a function of factors including the extent of the departure 
from population in the districting, the accidents of election, the volume 
of legislation, the closeness of legislative voting, the legislative rules, 
the use or non-use of the gubernatorial veto, and other variables. The 
only completely efficient solution to the requirement of “one person, 
one vote” is mathematical exactitude. In the age of the transistor it 
is wasteful and troublesome to fuss ad infinitum with the endlessly 
difficult problem of adjusting district lines when precision can be 
achieved by weighted voting. If, for instance, one district contains .9 
per cent of population and another has 1.2 per cent, let the occupants 
of the district seats cast .g and 1.2 votes respectively. 

The second obvious deficiency of the present apportionment 
scheme, insofar as logical equality is concerned, is the result of constant 
population changes. Births, deaths, movements of persons occur and 
population figures are inaccurate the day, as well as the day after, the 
census-taker makes his rounds. It is a data processing problem, but it 
need not be a difficult one to reduce the dimensions of error in popu- 
lation records to negligible dimensions. 

Formal and efficient records of births and deaths are already re- 
quired by law and the data could be computerized at small expense. 
Records of personal movement are accumulated more slowly and less 
accurately. Prompt and highly accurate recording of such records may 
be expensive, but governmental and private groups (boards of devel- 
opment and chambers of commerce) currently make acceptable esti- 
mates. If these estimates were to be subjected to annual correction 
based on public records of taxes, licenses, etc., extremely reliable popu- 
lation estimates could be obtained with probable error reduced to a 
fraction of 1 per cent. 

Weighted voting in legislatures coupled with computerized data 
processing can reduce the problems to negligible dimensions in per- 
centage terms. 
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A more significant problem is that of “vote reversal.”" Most efforts 
at “equal protection reform’’ have been aimed at prevention of vote 
dilution, discount, or debasement which occur when, as a result of 
malapportionment, fraud, or some electoral rule, a vote does not count 
at full value. Vote reversal occurs when a ballot, in fact or in effect, 
is counted for a candidate other than the candidate for whom the 
voter cast it. Vote reversal can be the result of fraud, but its most 
common occurrence in the American electoral system takes place as a 
result of the winner-take-all majoritarian (or plurality) single member 
district election which in effect translates a vote for a losing candidate 
into a vote for the winner. Logically this effect constitutes a propor- 
tionately more severe denial of equal protection than most malappor- 
tionment because the person casting a ballot which is effectively re- 
versed loses 100 per cent of his vote. 

The denial of equal protection which results from vote reversal is 
illustrated dramatically in Tables 1 and g. In Table 1 party B has 
almost three times the popular strength of party A, but only equality 
in terms of offices won. Note that this denial of the “one person, one 
vote” standard occurs even though the size of the populations in the 
two districts and the size of the popular vote in each district are held 
even. 

Table 2, Column A, like Table 1, illustrates the frustration of a 
popular majority even when all districts are assumed to be equal in 


7. The concept of “vote reversal” was used by attorney Morris B. Abram in a 1952 
brief attacking the Georgia County Unit System. 

Gordon Tullock, Towards a Mathematics of Politics (Nov. 27, 1967), pp. 144-157 mis- 
takenly suggests that he is the first to combine weighted voting and proportional repre- 
sentation. Actually, I touched on this possibility in July, 1964, three and one-half years 
before Tullock’s publication. The two elements were identified in a published report of 
my lecture in The Dallas Times Herald, July 22, 1964, p. 32A. The idea was discussed 
on a number of occasions with colleagues and students at Southern Methodist University 
and later at Virginia Tech between 1964 and 1967. Another version of my model was 
published on November 3, 1967, in an article entitled “Some Problems of the Theory of 
Political Coalitions,” Virginia Tech Pamphlet I (Blacksburg), p. 14, co-authored with 
Michael A. Weinstein. 

Actually, the elements in these “inventions” are not new or novel. Proportional 
representation is an old idea and the system is widely used in Europe and elsewhere. 
A plan of weighted voting was used in New Jersey prior to 1964. Supreme Court 
decisions on apportionment and the development of computers have encouraged the 
concept. In 1964 C. Russell Phelps of the National Science Foundation called my atten- 
tion to his research on the problem. The only agency required was to combine weight- 
ing and P. R. The basic conditions we should expect to find for an invention are 
evident: (1) a problem exists and (2) an advance in technology (the computer) permits 
a new solution. It is surprising that the “invention” did not occur sooner. We may 
discover that someone else said it before July, 1964. Both Tullock and Bernd should 
be prepared to take a back seat when a prior claimant appears, provided his proofs 
are in order. 
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population, and vote totals in each district are assumed to be equal. 
The choices of a popular majority are thwarted if the majority carries 
a small number of districts or seats each by a top-heavy margin, while 
losing a large number of districts or seats each by a thin margin. 

Table 2, Column B, illustrates how the winner-take-all majoritarian 
system may leave a minority of 45 per cent completely unrepresented 
in terms of seats won. 


Table 1. Illustration of the Denial of Equal Protection by Vote Re- 
versal (assume 100,000 population in District I and District II, below) 


popular offices 

District I District II totals won 
Party A 5,090 100 5,190 1 
Party B 4,910 9,900 14,810 1 


Of course, a remedy for vote reversal, as we have defined it, is pro- 
portional representation—a scheme which enjoyed some popularity 
among American political reformers earlier in this century and which 
has been incorporated into the basic parliamentary electoral systems 
of many countries. In the United States earlier P.R. schemes lost 
their appeal to the voters when it appeared that the reform would 
encourage a multitude of minority parties and thus imperil the two- 
party basis of our national politics. It may be appropriate to speculate 
that a renewed attack on the winner-take-all majoritarian single mem- 
ber district basis of most legislative and congressional voting in the 
United States would receive little serious policy consideration in the 
foreseeable future unless the reform were to incorporate safeguards to 
protect the two-party system. 

Aside from P.R., attacks on the majoritarian basis of election de- 
cisions have, at least in the United States, been designed to protect 
minority interests by requiring a proportion of voters greater than a 
simple numerical majority as a basis for an electoral decision. Ex- 
amples are John C. Calhoun’s notion of the concurrent majority and 
the idea of consensus for constitutional change advanced by Buchanan 
and Tullock in The Calculus of Consent. The objection to schemes 
of this type is that they would permit a minority, often a very small 
minority, to block majority action. Granted that the prevention of 
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Table 2. Contests Between Party X and Party Y (all districts and 
district votes are assumed to be of equal size) 


A: Minority wins seats: majority B: Majority wins seats: minority is 
vote is reversed unrepresented 
popular popular 

vote seats vote seats 
majority 55% 2 majority RE, 10 
minority 45% 8 minority 45% Oo 

x= 90% District 1 et 

y= 10% y 49 

x— 096%, District 2 Rae e 

y= 4% y 48 

x 49% District 3 xX 53 

¥=51% y 47 

x45 4, District 4 x 54 

Y= 52% y 46 

476 District 5 xX 55 

Y = 53% Y 45 

4075 District 6 es 

Y = 547% y 45 

ce Ans District 7 x 56 

Y= 55% y 44 

x — 447, District 8 ee 

y= 56% y 48 

2 SE, District 9 x 58 

Y=57% y 42 

x 427, District 10 X 59 

Y= 58% y 41 


majority tyranny is a legitimate concern of normative political science, 
the answer is not to be found in the creation of minority tyranny. 

The solution offered here is not to offer minority control as a sub- 
stitute for majoritarian winner-take-all decision-making, but to devise 
a scheme for postponing the winner-take-all effect in order that it 
might be deferred to the legislature where majority and minority party 
interests may be represented in proportion to their strengths. 

The solution is simply to combine the P.R. principle with com- 
puterized weighted voting, as noted above. For instance, if candidate 
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A received 48.3 per cent of the votes and candidate B received 51.4 
per cent, then both A and B are elected to the legislature with weights 
of 48.3 and 51.7, respectively. If A and B are chosen from a district 
with a population weight other than unity (1), the appropriate ad- 
justment may be made by multiplying the population weight (1.2 
for instance) by 48.3 and 51.7, respectively. 

In order to refute the criticisms often levied against various P.R. 
schemes in the past, devices to protect the two-party system may be 
employed: (1) A cut-off point may be employed, say at 20 or 25 per 
cent, to deny legislative election to any candidate winning a percentage 
of popular votes below this figure. (2) The system might provide that 
no more than three or even two candidates are to be elected from 
any single district. Otherwise, even with a 20 per cent cut-off rule it 
would still be statistically possible to elect four or even five candidates 
from a single district. (3) The use of monetary deposits for candidacies 
and the forfeiture of the deposits if a candidate fails to poll a desig- 
nated percentage (say 20 per cent) is another means of discouraging 
excessive fragmentation of voting consequent to a multitude of minor 
candidacies. Of course, a run-off is another means of narrowing the 
field. 

What precisely are the advantages of the electoral model suggested 
here? At the risk of repetition, here is a brief summary. Representa- 
tion, except for minor candidacies, becomes exact, not crude. Vote 
reversal as well as vote dilution is terminated. The formula, “one 
person, one vote,” becomes a constitutional reality; again excepting 
minor candidacies, and the votes cast for them, there are no losing 
candidates in general elections to fill legislative seats. At least two 
candidates in each district cast ballots which are weighted in the legis- 
lature according to the number of votes received in the general elec- 
tion and the population of the district. 

The model is an open-ended one and the problem is fully solved 
only if a run-off is held or if no more than two candidates are involved. 
On the other hand, if safeguards for the two-party system permit minor 
candidates to be eliminated because they did not receive a certain level 
of support, then vote reversal or dilution is reduced but not totally 
eliminated. If the system permits more than two persons from a dis- 
trict to be sent to the legislature from votes in a single contest, the 
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legislature may become unwieldy, or the two-party system may be in 
jeopardy. 

Whatever may be the respective merits of logically, as opposed to 
historically, conditioned judicial interpretations in general, the logical 
view of the “one person, one vote” standard serves at least to clarify 
one issue: Without some such model as is proposed here, the idea of 
equal protection as applied to elections and representation is a fiction. 
In the words of Robert J. Harris, “In law, to question a fiction is to 
kill it.’ 


III. The Problems of Implementation 


The aim in this paper has been to identify a model capable of 
effectively and logically implementing the notion of equal protection 
as embodied in the idea of “one person, one vote.” It is beyond the 
scope of this paper to suggest how, when, by whom, or even whether 
the model will be made logically effective in the United States. 

It may seem to most students of American government that the 
effectuation of such a reform by judicial action in the foreseeable 
future is utterly inconceivable. Yet could not the same have been 
said a generation ago, regarding the judicially achieved reforms of 
the fifties and sixties in the fields of desegregation and reapportionment, 
to say nothing of first amendment prayer cases and rights of accused 
persons in criminal cases? If equal protection in any real sense is to 
be achieved in terms of electoral reform, it is likely to require judicial 
initiative. 

Unlike congressmen and/or presidents, the members of the federal 
judiciary do not stand for re-election, or have limited tenure. Judicial 
reformers, unlike legislative reformers, do not have to contend with 
conservative institutions like the seniority system, the House Rules 
Committee, the rules permitting unlimited debate in the Senate, the 
interest group influences back home. Regarding the election reform 
proposed above, moreover, it is clear that membership in almost any 
American legislative body is prima facie evidence that one is a bene- 
ficiary of the winner-take-all majoritarian system. It would not appear 
to be realistic to expect these beneficiaries to initiate a reform which 
would require sharing the fruits of victory with the electoral foe. For 


8. Robert J. Harris, The Quest for Equality (Baton Rouge, 1960), p. 131. 
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this reason, as well as because of the sheer inertia and the many obstruc- 
tions of the legislative process, judicial initiation of reform is much 
easier. 

Our age has become aware that constitutional decisions are based 
on something besides the intent of framer and ratifier, and/or prece- 
dents. So commonplace has it become to view the judicial branch 
in terms of its political policy role and function that one scholar has 
labeled this view of courts and judges as “conventional.” 

In a critical analysis directed toward the use of the intent of the 
framers concept for interpreting equal protection in regard to the 
racial segregation question, Robert J. Harris has noted the difficulty 
of distinguishing between the subjective motivation of individual mem- 
bers of Congress and the ratifying legislatures and the objective intent 
of a legislative body considered as a corporate entity. He perceives a 
significant variety of motives ranging from the sordid aim of estab- 
lishing and maintaining Republican party control of the South to the 
noble and idealistic achievement of human equality and _ liberty. 
Finally, says Harris, there were undoubtedly some who neither under- 
stood nor cared about what they were doing so long as they did not 
run afoul of the radical leadership or risk political defeat in their 
own constituencies.® Harris, of course, is talking about cases involv- 
ing questions in which the intent of the framers is beclouded or un- 
certain. Is their intent controlling when policies are at issue which 
clearly exceed anything anticipated by the framers and ratifiers? 

Justice John Marshall Harlan (the younger) poses this issue square- 
ly in his dissenting opinion in Reynolds v. Sims (at 590). The basic 
elements of Harlan’s reasoning are traditional criteria—‘‘historical”’ 
interpretation of language and meaning: 


Today’s holding is that the Equal Protection Clause of the Fourteenth 
Amendment requires every state to structure its legislature so that all the 
members of each house represent substantially the same number of people; 
other factors may be given play only to the extent that they do not signif- 
icantly encroach on this basic “population” principle. Whatever may be 
thought of this holding as a piece of political ideology—and even on that 
score the political history and practices of this country from its earliest 
beginnings leave wide room for debate (see the dissenting opinion of 
Frankfurter, J., in Baker v. Carr, 369 U.S. 186, 266, 301-323)—I think it 


g. Harris, pp. 145-147. 
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demonstrable that the Fourteenth Amendment does not impose this polit- 
ical tenet on the States or authorize this Court to do so. 

The Court’s constitutional discussion, found in its opinion in the Ala- 
bama cases (nos. 23, 27, 41, amte, p. 533) and more particularly at pages 
561-568 thereof, is remarkable (as, indeed, is that found in the separate 
opinions of my Brothers Stewart and Clark, ante, pp. 588, 587) for its 
failure to address itself at all to the Fourteenth Amendment as a whole 
or to the legislative history of the Amendment pertinent to the matter at 
hand. Stripped of aphorisms, the Court’s argument boils down to the 
assertion that appellees’ right to vote has been invidiously ‘““debased” or 
“diluted” by systems of apportionment which entitle them to vote for 
fewer legislators than other voters, an assertion which is tied to the Equal 
Protection Clause only by the constitutionally frail tautology that ‘“‘equal’’ 
means “equal.” 

Had the Court paused to probe more deeply into the matter, it would 
have found that the Equal Protection Clause was never intended to inhibit 
the States in choosing any democratic method they pleased for the appor- 
tionment of their legislatures. This is shown by the language of the Four- 
teenth Amendment taken as a whole, by the understanding of those who 
proposed and ratified it, and by the political practices of the States at the 
time the Amendment was adopted. It is confirmed by numerous state and 
congressional actions since the adoption of the Fourteenth Amendment, 
and by the common understanding of the Amendment as evidenced by 
subsequent constitutional amendments and decisions of this Court before 
Baker v. Carr, supra, made an abrupt break with the past in 1962. 

The failure of the Court to consider any of these matters cannot be 
excused or explained by any concept of “developing” constitutionalism. It 
is meaningless to speak of constitutional “development” when both the 
language and history of the controlling provisions of the Constitution are 
wholly ignored. Since it can, I think, be shown beyond doubt that state 
legislative apportionments, as such, are wholly free of constitutional limita- 
tions, save such as may be imposed by the Republican Form of Govern- 
ment Clause (Const., Art. IV § 4), the Court’s action now bringing them 
within the purview of the Fourteenth Amendment amounts to nothing 
less than an exercise of the amending power by this Court. 

So far as the Federal Constitution is concerned, the complaints in these 
cases should all have been dismissed below for failure to state a cause of 
action, because what has been alleged or proved shows no violation of any 
constitutional right. . . .1° 


The basic argument against basing constitutional interpretation on 
historical grounds, as Harlan would have us do, is, of course, the 
desire to avoid the confines of an understanding which belonged to a 


10. Reynolds vy. Sims, 590. 
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past age, unfamiliar with the problems of our day. This does not 
mean that interpretation is merely relative to who is on the Court to 
interpret. Limits remain, but these limits are logical extensions of 
language rather than historically conditioned motives imputed to dead 
statesmen. ‘To construe an idea such as equal protection in its logical 
sense avoids the narrow limits of a strictly historical interpretation. 
‘To understand equal protection in harmony with Myrdal’s explanation 
of the American Creed tends to broaden the meaning of the clause 
rather than to restrict it, while clothing it in the dress of ideas asso- 
ciated with the heritage of the nation. 

In a passage cited above (see footnote 9), Robert J. Harris has 
identified some of the inherent difficulties of interpreting the intent 
of the framers and ratifiers of the equal protection clause of the Four- 
teenth Amendment. His argument suggests to this observer the utter 
futility of attempting to muster historical evidence as a basis for a 
highly refined and complex contemporary judicial interpretation of 
the clause. ‘The equal protection clause, like other controversial pro- 
visions, is couched in brief and general language. If we may agree 
with Harris that it arose from a variety of motives and interests, it 
seems highly likely that it held different meanings for different men. 
Perhaps we are warranted in assuming that the most intelligent, or 
wisest, members of the framers’ Congress were aware of this inherent 
ambiguity in the clause. 

The wise, or wisest, framers and founders possibly believed in 
“equal protection” fully. Perhaps they realized the precise applica- 
tions of the concept in ages to come could not be foreseen, and they 
did not desire to limit the concept merely to usages they could foresee. 
If they had, they would have written in limitations which, in fact, 
they carefully omitted. It follows that a broadly logical interpretation 
is possibly the one which most nearly corresponds with the intent of 
the wisest framers. It is as if the latter anticipated that future genera- 
tions would see things more completely and the language employed 
in constitution drafting would be capable of expansion to fit the idea 
of more complete equality of protection. Instead of a new constitution 
for each new generation, as Jefferson advocated in one of his famous 
letters, the wisest framers wrote down basic norms and left the ulti- 
mate interpretation to the inevitable decision-makers—the policy- 
makers of future ages. 
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Morris B. Abram, a distinguished trial lawyer, sees a continuing 
American revolution occurring in the courts of the land. In effect, 
law changes logically as the Constitution is interpreted in the light 
of the original purposes of the revolution which began in 1775. Equal- 
ity is increasingly realized. Abram says: 


This country is experiencing a great spiritual, legal and social change. 
This has been too long delayed. Much of it originated in the work of the 
United States Supreme Court of the last two decades. Today that court 
is not a body of encrusted legal technicians but a vital third branch of the 
government, interpreting and defending the constitution and moralizing 
through law to other courts, public officials and private citizens on the 
principles of our political heritage.14 


Other scholars see a vacuum concept explaining judicial policy- 
making. The Court is uniquely equipped by its composition and its 
constitutional status to reform when the “‘political’”” branches of gov- 
ernment cannot or will not act. Though the Court holds neither the 
purse nor the sword, it has other assets for policy formulation. 

For racial justice, as well as for reapportionment, the Warren Court 
appears to have been operating under a vacuum theory of judicial 
functions in the American political system. Contrary to Robert A. 
Dahl’s argument in 1957 that the Supreme Court can direct the course 
of national policy only as part of dominant lawmaking coalitions, the 
most aggressive uses of judicial power in the last decade have occurred 
precisely where political processes were stalemated or atrophied. Fill- 
ing power vacuums by judicial action may have been motivated less by 
theory than appears. The weaponry used also has ranged from the 
“passive virtues” to the “blunderbuss.”’!” 


11. Morris: B. Abram, “The Challenge of the Courtroom—Reflections on the Ad- 
versary System,” The Law School Record (Autumn, 1963), p. 6. Abram is now president 
of Brandeis University. 

12. Woodford Howard and Cornelius Bushoven, “The Screws Case Revisited,’ Journal 
of Politics, XXIX (Aug., 1967), 617-636; cf. Dahl, “The Supreme Court as a National 
Policy-Maker,” Journal of Public Law, VI (1957), 279-295. 





John A. Morgan, Jr. / From Maxwell to Duncan— 
Progress or Regression? 


In the first year of this century the United States Supreme Court 
held in Maxwell v. Dow that the Fourteenth Amendment did not 
guarantee in state criminal proceedings the Sixth Amendment right 
to trial by jury.1 Sixty-eight years later, precisely the opposite be- 
came the law. In Duncan v. Louisiana the Court held that “the Four- 
teenth Amendment guarantees a right of jury trial in all criminal 
cases which—were they to be tried in a federal court—would come 
within the Sixth Amendment’s guarantee.”? The view of the Four- 
teenth Amendment reflected in that decision is, to many, one of the 
principal justifications for characterizing the present Court as “‘liberal.”’ 
But it does not necessarily follow from the “incorporation” rulings 
of the last few years that there will result a net gain for individual 
freedom from governmental oppression. 

In the face of the oft-repeated insistence that ‘one of the chief 
objects that the provisions of the Amendment’s first section . . . were 
intended to accomplish was to make the Bill of Rights applicable to 
the States,’’? until very recently the Court steadfastly refused to equate 
the procedural limitations imposed by the Fourteenth Amendment 
with those spelled out in the Bill of Rights. Despite the Court’s 
dictum as early as 1925 that freedom of speech and press were pro- 
tected by the Fourteenth Amendment? and its subsequent “incorpora- 
tion” of First Amendment freedoms,’ as late as 1960 Glendon Schubert’s 
textbook, Constitutional Politics, titled a chapter subdivision “The 
Second-Class Rights of Criminal Defendants.”® Indeed, applying two 
criteria for measuring whether a right should be recognized as having 
been ‘“‘nationalized,’’? Schubert asserted that “‘only the First Amend- 


1.176 U.S. 581 (1900). 2.391 U.S. 145, 149 (1968). 

3. Justice Black, dissenting, in Adamson v. California, 332 U.S. 46, 71-72 (1947). 

4. Gitlow v. New York, 268 U.S. 652 (1925). 

5. Fiske v. Kansas, 274 U.S. 380 (1927), speech; Near v. Minnesota, 283 U.S. 697 (1931), 
press; DeJonge v. Oregon, 299 U.S. 353 (1937), peaceable assembly; Cantwell v. Connect- 
icut, 310 U.S. 296 (1940), religion. 

6. New York, 1960, p. 593. 

4.“There are two criteria that ought to be met before one recognizes a right as 
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ment has been nationalized by marriage with the due-process clause 
of the Fourteenth.’’® Yet, the very next year marked the beginning of 
a series of decisions which in rapid succession have at long last applied 
to the states one after another of the safeguards included in the Fourth, 
Fifth, Sixth, and Eighth Amendments. 

Since declaring in Mapp v. Ohio that the Fourth Amendment’s 
right of privacy was enforceable against the states by the same sanction 
of exclusion as used against the federal government,® the Court has 
added each year to the list of Bill of Rights guarantees applied to 
state criminal proceedings. In 1962 the Eighth Amendment’s protec- 
tion against cruel and unusual punishment was declared binding on 
the states.1° In 1963 Gideon v. Wainwright laid to rest the special 
circumstances doctrine and made fully applicable to the states the Sixth 
Amendment’s guarantee of the assistance of counsel.4 Later the same 
year the Court held that the Fourth Amendment standard of legality 
of searches without a warrant would be applied in determining the ad- 
missibility of evidence in state proceedings. In 1964 the Fifth 
Amendment right against self-incrimination was secured against state 
invasion!® and the standard of reasonableness for obtaining a search 
warrant was held to be the same under the Fourth and Fourteenth 
Amendments.'* The Sixth Amendment right of confrontation was ap- 
plied to the states in 1965,75 and the right to an “impartial” jury—if a 
jury were used—the following year.1° That same amendment’s guaran- 
tees of speedy trial’’ and compulsory process for obtaining wit- 
nesses!® were held to be required by the Fourteenth Amendment in 
1967. And in 1968, the Fourteenth Amendment’s absorption of the 
having been nationalized: (1) the Court should consider its precedents to be inter- 
changeable, citing cases decided directly under a different section of the Constitution as 
authority for a subsequent decision under one of the due-process clauses; and (2) the 
Court should discuss, in its opinions in cases arising under a due-process clause, the 
right that has been ‘nationalized’ as though the relevant substantive clause bore directly 
upon the case being decided” (ibid., p. 529). 
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guarantees of the Sixth was completed with the decision of the Duncan 
case.1° 

In case after case the language of the Court, as well as the frequent 
dissenting opinions of Mr. Justice Harlan, suggested that Schubert’s 
criteria of nationalization had been met.?° And therein lies a potential 
danger. In respect to the incorporation of the First Amendment, Schu- 
bert observed that ‘“There is no particular extension of human liberty 
if the Court admits that the states must recognize freedom of speech 
to the same extent as the national government—and then concludes 
that neither must give too much recognition to the right of freedom 
of speech when anything of political importance is being discussed.’ 
Just so with respect to the rights of defendants now held to apply to 
the states. It would be a pyrrhic victory, indeed, if the determinations 
that state courts are bound by the same procedural strictures as the 
federal courts were followed by a relaxation of the federal standards. 
And because it is in large measure true that “the Court proposes, but 
politics disposes,’’*? there is reason to fear that such a relaxation might 
occur. 

While the Court has often been fiercely assailed for rulings directed 
solely at federal law enforcement practices, its vulnerability to success- 
ful attack is almost certainly increased when restrictions are imposed 
on local police practices. In a day of public anxiety over rapidly rising 
crime rates, student riots, and burning and looting in the cities, an 
intense reaction against measures allegedly hampering those bearing 
primary responsibility for law enforcement is all but inevitable. One 
can agree with The New Republic that “The tendency in some quar- 
ters to blame crime on the ‘coddling’ of criminals by soft-headed civil 
libertarians . . . is, of course, nonsense.’’22 Nonsense or not, however, 
widespread popular opposition to judicial rulings which appear to 
have the effect of reversing convictions where guilt is “clear” on the 
basis of “mere technicalities” is to be expected. The Omnibus Crime 
Control and Safe Streets Act’s provisions regarding wiretapping and 
the admissibility of confessions and eyewitness identifications are likely 


19. The guarantee of a “‘public” trial was held required by the Fourteenth Amend- 
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to be but opening salvos in a continuing legislative attack.24 More 
remarkable than the act’s passage was the deletion of the Senate Judi- 
ciary Committee’s provisions which would have deprived the Supreme 
Court of jurisdiction to review the admissibility in evidence of con- 
fessions and eyewitness identifications in state criminal proceedings.” 
But this deletion merely underscores a predictably ironic side-effect of 
the nationalizing trend. 

The Senate Judiciary Committee’s report, as well as the wording 
of Title II as passed, suggest clearly what was indeed the case—that 
while the Court’s Mallory?® and Wade" rulings were objectionable 
in many quarters, it was Escobedo v. IIlinois?® and Miranda v. Ari- 
zona* that provoked the storm. Because of their more obvious impact 
on the law enforcement problems that concern the ordinary citizen, 
rulings directed at state courts are potent sources of the sustained 
antagonism ordinarily necessary for successful legislative attacks. But 
the attacks themselves, as the Omnibus Crime Control Act so clearly 
evinces, are likely to sweep more broadly, encompassing procedures in 
federal courts as well. And especially is this the case when the Court 
insists in ruling after ruling that the same standards apply whether 
the proceeding is federal or state. Thus, extending the procedural 
guarantees of the Bill of Rights to state court proceedings increases 
the prospect of successful attacks on the standards of justice in the 
federal courts. Put slightly differently, departure from the oft-crit- 
icized ‘watered-down’ approach to Fourteenth Amendment rights 
carries with it the danger of watering down the Bill of Rights guar- 
antees themselves. 

There are, of course, limits to the effectiveness of legislative action. 
It remains to be seen whether the Crime Control Act’s provisions will 
survive the test of constitutionality in the courts. And, in any event, 
efforts to revise decisions when it can be plausibly argued that the 
Court has expressly called for legislative action (as was the case with 
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Miranda)*® succeed more easily than do attempts to overturn rulings 
which are unequivocally stated as constitutional commands. There 
remains, however, a more subtle threat to federal procedural standards 
—relaxation by the judiciary itself. 

In the face of widespread resentment of controversial decisions 
coupled with attempts, not only to reverse the offensive rulings, but 
to restrict the power of the Court, judicial back-tracking is always a 
distinct possibility. Despite the defeat of the provisions which would 
have restricted the Court’s power to review state court decisions, Title 
II of the Omnibus Crime Control Act constitutes a greater legislative 
success than the Court’s critics were able to achieve during the great 
battles of the thirties and fifties. Still, the “nine old men” remained 
seated when West Coast Hotel Co. v. Parrish?! and NLRB v. Jones & 
Laughlin Steel Corp.** were decided; and Nelson,?* Watkins,*4 and 
Sweezy*> were followed by Barenblatt?* and Uphaus.* Should con- 
tinuing political pressure be similarly reflected in the Court’s subse- 
quent procedural rights rulings, its “incorporation” decisions could 
produce an anomalous result. For any leniency permitted at the state 
level would be a precedent for the federal courts as well. 

Even if the threat of reprisals is totally ineffective, however, the 


to any particular solution for the inherent compulsions of the interrogation process as 
it is presently conducted. Our decision in no way creates a constitutional straitjacket 
which will handicap sound efforts at reform, nor is it intended to have this effect. We 
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ican Law Division of the Legislative Reference Service is also worthy of note. A major 
facet of its conclusion was that “it is constitutionally permissible for Congress to formu- 
late a test of admissibility different from that adopted by the Court, inasmuch as the 
adoption does not follow upon any attempt to change constitutional theory but rather 
upon a qualifying of the factual basis of the effectuation of that policy” (ibid., 63). 

31.300 U.S. 379 (1937). 32.301 U.S. 1 (1937). 

33- Pennsylvania v. Nelson, 350 U.S. 497 (1956). 

34. Watkins v. United States, 354 U.S. 178 (1957). 

35. Sweezy v. New Hampshire, 354 U.S. 234 (1957). 

36. Barenblatt v. United States, 360 U.S. 109 (1959). 

37. Uphaus v. Wyman, 360 U.S. 72 (1959). 
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Court might well adjust its rulings in the direction sought by its 
critics in response to a different kind of pressure. By way of answer- 
ing the charge that its Miranda ruling would unduly burden law en- 
forcement officials, the Court pointed to “the exemplary record of 
effective law enforcement” compiled by the Federal Bureau of Investi- 
gation while adhering to practices “‘consistent with the procedure which 
we delineate today.”** But local police departments are not the FBI, 
and the problems faced at these different levels are not necessarily 
the same. Certainly the difficulties accompanying the full range of 
crime prevention and detection activities carried on at the local level 
are more obtrusive than are those attending the relatively narrow 
law enforcement activities of the national government. Unless one 
assumes that the inadequacies of present efforts against crime are wholly 
subject to financial cure and that the necessary funds will quickly 
become available, practical considerations of local law enforcement 
effectiveness will almost certainly have a growing influence on the 
Court’s decisions. 

Discussing the power of lower courts to check the Supreme Court, 
Walter Murphy observed that ““The Supreme Court typically formu- 
lates general policy. Lower courts apply that policy, and working in 
its interstices, inferior judges may materially modify the High Court’s 
determinations.”*® Using the aftermath of the Mallory decision as an 
example of the power of inferior judges to reshape legal doctrine ex- 
pounded by the Supreme Court, Murphy characterized the difference 
in viewpoint between the two levels as follows: “Where the Supreme 
Court had been viewing the conflict as between a defendant’s constitu- 
tional rights and police administration, the lower courts saw the clash 
as between an individual’s rights to technical procedures and the 
public’s right to basic protections.”*° That state courts applying the 
Supreme Court’s rulings on the rights of defendants will display a 
similar sensitivity to considerations of public safety can hardly be 
doubted. In this regard it is instructive to consider a recent comment 
by Chief Justice Joseph Weintraub of the Supreme Court of New 
Jersey. Speaking of the rule excluding from evidence the fruits of an 
unreasonable search and seizure, he said: 


38. 384 U.S. 436, 483-484 (1966). i ‘ ws { 

39. “Lower Court Checks on Supreme Court Power,’ American Political Science 
Review, LIII (Dec., 1959), 1018. 

40. Ibid., p. 1025. 
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We should be mindful that while the judge-made sanction supports 
the right of the individual to be free from wrongful invasion by the 
State, it tends to deny him protection from grievous invasion by the 
criminal. For unless we can assume that offenders set free by suppression 
of patent proof of their guilt will not resume a criminal course, we must 
recognize that the pain of the sanction of suppression will be felt, not 
by some abstraction called the “police” or “‘society,’ but by tomorrow’s 
victims, by the innocent who more likely than not will be the poor, the 
most exposed and the least protected among us. Nor can we fail to note 
that while the sanction supports the high value inherent in freedom from 
unwarranted search, yet in another aspect it works against public morality 
because the suppression of the truth must tend to breed contempt for 
the long arm of the law. Such are the stakes, and it is in their light that 
the unreasonableness of a search must be measured.*1 


Thus, attempting to work within Murphy’s interstices, state court 
judges can be expected to present the High Court with numerous 
opportunities to review its procedural rulings in light of their view 
of local exigencies. It would be surprising indeed if those views failed 
to have an impact. 

The potential effect of adjustments to local exigencies in the wake 
of the incorporation decisions can be seen clearly by contrasting the 
Court’s opinions in Breithaupt v. Abram*® and Schmerber v. Cali- 
fornia. In both cases the Court affirmed convictions based on the 
results of an involuntary blood test. But there the similarity ends. 

In Breithaupt, claims that the defendant had been deprived of due 
process because the withdrawal of blood and the admission in evidence 
of the test result violated the Fourth and Fifth Amendments were 
summarily rejected. Relying on its earlier rulings that the Fourteenth 
Amendment did not embrace the Fifth Amendment privilege against 
self-incrimination** nor require in state prosecutions the exclusion of 
evidence obtained in violation of the Fourth Amendment,* the Court 
rested its decision solely on the conclusion that there had been no 
conduct so offensive to justice as to constitute a denial of due process. 
Whether the use of an involuntary blood test was consistent with the 
strictures of the Fourth and Fifth Amendments remained undecided. 

In Schmerber the result was predictably different. With its inter- 
vening rulings in Mapp v. Ohio and Malloy vy. Hogan, the Court 


41. State v. Davis, 231 A.2d 793, 796-797 (1967). Emphasis added. 
42.352 U.S. 432 (1957). 43-384 U.S. 757 (1966). 
44. Twining v. New Jersey, 211 U.S. 78 (1908). 

45. Wolf v. Colorado, 338 U.S. 25 (1949). 
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could no longer find that combating the increasing slaughter on the 
highways justified a state’s using a compulsory blood test without hold- 
ing the same technique constitutionally permissible at the federal level. 
Since the privilege against self-incrimination and the exclusionary rule 
were now applicable to the states, a compulsory blood test could not 
be employed if it violated the Fourth or Fifth Amendment. Not sur- 
prisingly, the Court found that it did not. Speaking to the Fifth 
Amendment claim, the Court held that “the privilege protects an 
accused only from being compelled to testify against himself, or other- 
wise provide the State with evidence of a testimonial or communicative 
nature, and .. . the withdrawal of blood and use of the analysis in 
question in this case did not involve compulsion to these ends.’’46 As 
for the Fourth, “Such testing procedures plainly constitute searches 
of ‘persons,’ and depend antecedently upon seizures of ‘persons’ within 
the meaning of that Amendment.’*7 However, the Fourth Amend- 
ment does not constrain against all intrusions into the human body, 
only against those “which are not justified in the circumstances, or 
which are made in an improper manner.’*8 Finding that there was 
probable cause for the arrest, that the attempt to secure evidence of 
blood-alcohol content was an appropriate incident to the arrest, and 
that the test chosen was a reasonable one performed in a reasonable 
manner, the Court concluded that Schmerber’s Fourth Amendment 
rights had not been violated. Thus, it appears that the Breithaupt 
approval of compulsory blood tests has been expanded to include the 
possibility of their use in federal proceedings. 

Since the Fourth Amendment’s protection is against “unreason- 
able’ searches and seizures, it is here that federal standards would 
appear to be most vulnerable to modification in response to local con- 
siderations. Indeed, Justice Harlan issued a warning as to this possi- 
bility in Ker v. California. Casting the sole vote against applying to 
the states the federal standard of reasonableness of searches without a 
warrant,*® he wrote: 


46. 384 U.S. 757, 761. ; 

47. Ibid., 767. 48. Ibid., 768. 

49. Finding, however, that the search and seizure at issue did not offend “established 
Fourteenth Amendment concepts of fundamental fairness,” Justice Harlan cast the 
crucial vote to form a narrow majority affirming the conviction. While his eight 
colleagues were agreed that the federal standard applied, they split evenly on whether 
it had been violated in this case. 
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The rule is unwise because the States, with their differing law enforcement 
problems, should not be put in a constitutional strait jacket... . And 
if the Court is prepared to relax Fourth Amendment standards in order 
to avoid unduly fettering the States, this would be in derogation of law 
enforcement standards in the federal system—unless the Fourth Amend- 
ment is to mean one thing for the States and something else for the Federal 
Government.®° 


A year later, in Aguilar v. Texas, Justice Harlan reiterated the con- 
cern he had expressed in Ker. In explanation of his grudging vote 
with the majority, he said: 


But for Ker v. California . . . I would have voted to affirm the judg- 
ment of the Texas court. Given Ker, I cannot escape the conclusion that 
to do so would tend to “relax Fourth Amendment standards . . . in deroga- 
tion of law enforcement standards in the federal system... .” Being un- 
willing to relax those standards for federal prosecutions, I concur in the 
opinion of the Court.*1 


Despite his vote in Aguilar, however, Justice Harlan was with the 
majority in two later decisions which, at the very least, represent a 
tendency in the direction he warned against. 

Less than three months prior to its holding in Aguilar, the Court 
had overturned a conviction for conspiracy to rob a federally insured 
bank on the grounds that the warrantless search of a car had offended 
constitutional standards. Justice Black, writing for a unanimous Court 
in Preston v. United States, concluded that: “Once an accused is under 
arrest and in custody, then a search made at another place, without 
a warrant, is simply not incident to the arrest. ... Therefore, ... the 
search of the car without a warrant failed to meet the test of reason- 
ableness under the Fourth Amendment, rendering the evidence as a 
result of the search inadmissible.’”’®? 

Three years later, essentially the same issue was presented in a 
case involving a state conviction for a narcotics violation. In Cooper 
v. California,** as in Preston, the conviction rested in part on evidence 
which the police had seized in a warrantless search of a car some time 
after the defendant had been arrested. Again, Justice Black wrote for 
the Court, but this time for a bare majority. Preston was distinguished 
and the search and seizure declared reasonable on the grounds that: 


50.374 U.S. 23, 45-46. 51.378 U.S. 108, 116. 
52.376 U.S. 364, 367-368 (1964). 53-386 U.S. 58 (1967). 
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Here the officers seized petitioner’s car because they were required to do 
so by state law. ‘They seized it because of the crime for which they arrested 
petitioner. They seized it to impound it and they had to keep it until 
forfeiture proceedings were concluded. ‘Their subsequent search of the 
car—whether the State had “legal title’ to it or not—was closely related 
to the reason petitioner was arrested, the reason his car had been im- 
pounded, and the reason it was being retained.®4 


Despite Justice Black’s efforts, however, it is difficult to escape the 
minority’s conclusion that Cooper was on all fours with Preston, save 
for the fact that one was a state case and the other federal.®® 

Warden v. Hayden,*® decided three months later with only Justice 
Douglas dissenting,*” involved a more significant departure from earlier 
Fourth Amendment rulings. As the Court phrased it, the issue was 


the validity of the proposition that there is under the Fourth Amendment 
a “distinction between merely evidentiary materials, on the one hand, 
which may not be seized either under the authority of a search warrant 
or during the course of a search incident to arrest, and on the other hand, 
those objects which may validly be seized including the instrumentalities 
and means by which a crime is committed, the fruits of crime such as stolen 
property, weapons by which escape of the person arrested might be effected, 
and property the possession of which is a crime.’’§ 


Concluding that nothing in the language of the Fourth Amendment 
supported the distinction, the Court thereby discarded the so-called 
“mere evidence” rule dating from 1886.°° That considerations of pri- 
marily local moment influenced the Court’s holding is suggested both 
by the fact situation which produced it and by the majority opinion. 
As partial explanation of the slow development of pressure to test the 
“discredited premise” underlying the distinction, Justice Brennan 
commented that “Mapp v. Ohio . . . only recently made the ‘mere 
evidence’ rule a problem in the state courts.”®° And it is noteworthy 
that the Court’s characterization of the distinction as “based on 
premises no longer accepted as rules governing the application of the 


54. [bid., 61. 

ae Dissenting opinion of Justice Douglas, joined by Chief Justice Warren and Justices 
Brennan and Fortas (386 U.S. 58, 62; see esp. 65). 

56.387 U.S. 294 (1967). ; es ee ' ; ; 

57. Justice Fortas, in a concurring opinion joined by Chief Justice Warren, did 
express reservations, however, arguing that the ruling should have been more narrowly 
drawn (387 U.S. 294, 310; see esp. 312). 

58. 387 U.S. 294, 295-296. 

59. Boyd v. United States, 116 U.S. 616 (1886). 

6o. 387 U.S. 294, 309. 
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Fourth Amendment” was footnoted as follows: “This Court has ap- 
proved the seizure and introduction of items having only evidential 
value, without, however, considering the validity of the distinction 
rejected today. See Schmerber v. California, 384 U.S. 757; Cooper v. 
California, 386 U.S. 58.”* Both Schmerber and Cooper were, of course, 
post-Mapp and involved state proceedings. 

It has often been argued that the victory of the incorporation 
theory would have the salutary effect of raising the standard of justice 
in the state courts to the level of the federal; Schmerber, Cooper, and 
Hayden suggest that the result might well be just the opposite. That 
the procedural standards of the Bill of Rights should be threatened 
by expanding their application seems curiously incongruous; but as 
Justice Holmes observed, ““The life of the law has not been logic; it 
has been experience.’’®? The question is—should the experience with 
the daily problems of local law enforcement be allowed to govern the 
life of the law in federal courts? 

Despite the justified and laudable concern over police practices at 
the local level, the very size and resulting detached impersonality of 
the present-day national government give to law enforcement activities 
at that level an infinitely greater potential for repression. As Justice 
Frankfurter said, ““The public opinion of a community can far more 
effectively be exerted against oppressive conduct on the part of police 
directly responsible to the community itself than can local opinion, 
sporadically aroused, be brought to bear upon remote authority per- 
vasively exerted throughout the country.’”®* In a day when growing 
popular concern over rapidly increasing crime rates combines with over- 
strained local financial resources to make increasing federal involve- 
ment in law enforcement activities all but inevitable, any relaxation 
of procedural standards affecting police practices at that level ought 
to be viewed with special alarm. 

It is to be hoped that if the tendency to adjust constitutional stan- 
dards to local practicalities is to continue, the High Court will mitigate 
the “reverse incorporation” effect on law enforcement practices at the 
national level by vigorously exercising its supervisory powers over the 
federal courts. Or better yet, the Court might obviate the temptation 


61. Ibid., 301, n. 8. 
62. The Common Law (Boston, 1881; edited by Mark DeWolfe Howe and reissued, 


1963), Pp. 5. 
63. Wolf v. Colorado, 338 U.S. 25, 29 (1949). 
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to alter earlier rulings by adopting a less aggressive attitude toward 
state court determinations of harmless error.® 


64. For examples of the Court’s present stance, see especially Fahy vy. Connecticut, 
375 U.S. 85 (1963); Justice Harlan’s separate opinion in Stoner y. California, 376 U.S. 
483, 490 (1964); and Chapman vy. California, 386 U.S. 18 (1967). 


Albert L. Sturm / Bills of Rights in New State 
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“A constitution states or ought to state not rules for the passing 
hour but principles for an expanding future.’’! ‘This characterization 
of the fundamental law by Mr. Justice Cardozo is probably more ap- 
plicable to the bill of rights in most American state constitutions than 
to other parts of these documents. Most provisions of state declara- 
tions of rights have long been regarded as fundamental and therefore 
have been subjected to less change than the contents of other articles. 
Nevertheless, bills of rights also reflect changing popular demands for 
guarantees against governmental encroachment. 

This analysis examines the bills of rights in eleven American con- 
stitutions drafted since World War II to determine the nature of their 
contents, the extent of recent changes, and probable future trends. Of 
the eleven constitutions, six are in operation, three were rejected by 
the voters, one had not been submitted to the electorate at the time 
this was written, and one is a model document.” Collectively, these 
instruments provide a substantial cross-section of the thinking of state 
constitution-makers about the contents appropriate for a bill of rights 
in the second half of the twentieth century. 


General Nature and Significance 


Professor Robert S. Rankin, in whose honor this and other parts 
of this volume are written, has summarized the reason for inclusion of 
a bill of rights in all American constitutions as follows: 


1.Benjamin N. Cardozo, The Nature of the Judicial Process (New Haven, 1921), 


2. The documents selected for this analysis are as follows: six American constitutions 
written or revised by constitutional conventions and ratified by the people during 
the period from 1947 to 1968, namely, those of New Jersey (effective in 1947), the 
Commonwealth of Puerto Rico (1952), Alaska (1959), Hawaii (1959), Michigan (1964), 
and Connecticut (1965); three proposed state constitutions prepared by constitutional 
conventions that were rejected by the voters in the referenda—New York (1967), Rhode 
Island (1968), and Maryland (1968); a proposed new constitution for Florida, which 
was drafted by a constitutional commission, presented to the Florida Legislature in 
1967, and was scheduled for final legislative action before submission to the voters in 
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Man’s struggle for constitutional government is centuries old and has 
been demanding in material and human sacrifice. Where he has been 
successful the symbol of his victory is civil liberty or right—the constitu- 
tional protection of the individual against arbitrary or tyrannical treat- 
ment by his government. Realizing the difficulty in securing and holding 
these rights we have stated them in the most prominent position among 
our constitutional principles.? 


A bill of rights lists the guarantees of freedom from governmental 
encroachment considered by constitution-makers to be of sufficient 
fundamental importance to warrant inclusion in the basic law. All 
American state constitutions contain such declarations. They include 
traditional rights of persons and property won through centuries of 
struggle against arbitrary and tyrannical governmental action, as well 
as newer provisions that reflect modern problems and conditions. In 
setting bounds to governmental power and in specifying those freedoms 
believed to be necessary for human welfare and happiness, the bill of 
rights, as well as other parts of the fundamental law, expresses the 
basic ideals and faith of the people.‘ 

One of the most persistent problems of political democracy is to 
maintain the optimum balance between human liberty and public 
authority. Constitutional bills of rights are the principal bulwark of 
individual freedom in an era of ever-expanding governmental func- 
tions and activities. "The growing complexity of the social order and 
the consequent danger of improper use of public authority enhance 
the importance of the bill of rights, which, with few exceptions, is the 
lead article in state constitutions. Today, few if any areas of public 
law are the basis for more legal actions than the bill of rights in the 
federal and state constitutions.® 


1968; and the sixth edition of the Model State Constitution, prepared under the auspices 
of the National Municipal League and issued in 1963. 

3. State Constitutions: The Bill of Rights, State Constitutional Studies Project, No. 5 
of a series of background studies (New York, 1960), p. 1; see also, by the same author, 
“The Bill of Rights,” in Major Problems in State Constitutional Revision, ed. W. Brooke 
Graves (Chicago, 1960). 

4.“Like other expressions of public policy, a state constitution cannot help but 
express the problems, interests, and concern of its people, even those which outsiders 
might not rank as important or enduring.” Robert B. Dishman, State Constitutions: 
The Shape of the Document, State Constitutional Studies Project, No. 1 of a series of 
background studies (rev. ed.; New York, 1968), p. 28. 

5. Public Administration Service, “Civil Rights and Liberties,” Constitutional Studies 
Prepared on behalf of the Alaska Statehood Committee for the Alaska Constitutional 
Convention, 1955, I, Second Paper, 4. 
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Relationship to Federal Bill of Rights 


State bills of rights commonly repeat most of the same guarantees 
listed in the first eight amendments to the Constitution of the United 
States. They also reiterate other restrictions on state action stated in 
the original national Constitution. For many years the federal Bill 
of Rights was interpreted as limiting the national government only, 
imposing no restriction on state action.? But, after the Fourteenth 
Amendment was adopted, judicial interpretation gradually led to the 
incorporation of some of the fundamental guarantees of the federal 
Bill of Rights into the due process clause of the Fourteenth Amend- 
ment, which forbids any state to “deprive any person of life, liberty, 
or property without due process of law.’”’® As interpreted and applied 
by the United States Supreme Court, the Fourteenth Amendment pro- 
hibits the states from abridging only those rights guaranteed in the 
first eight amendments that are “implicit in the concept of ordered 
liberty.”® Since 1937, however, the United States Supreme Court has 
enforced a growing number of federal Bill of Rights guarantees against 
the states, thereby overruling earlier decisions to the contrary.'° Re- 
cent judicial decisions have moved the national and state governments 
toward a single standard of civil rights, particularly in the area of pro- 
cedure applicable to accused persons. Nevertheless, the Constitution 


6.See Art. I, Sec. 10. 

7. Barron v. Baltimore, 7 Peters 243 (1833). 

8.See George W. Spicer, The Supreme Court and Fundamental Freedoms (2nd ed.; 
New York, 1967), chap. ii. 

g. Palko v. Connecticut, 302 U.S. 319, 325 (1937)- 

10. Provisions of the federal Bill of Rights that have been applied to the states 
through the Fourteenth Amendment and the pertinent leading cases include the follow- 
ing: 

First Amendment—establishment of religion, Everson v. Board of Education, 330 U.S. 
1 (1947); freedom of religion, Cantwell v. Connecticut, 310 U.S. 296 (1940); speech and 
press, Gitlow v. New York, 268 U.S. 652 (1925); assembly, DeJonge v. Oregon, 299 US. 
1937): 
Seah Amendment—unreasonable searches and seizures, Mapp v. Ohio, 367 U.S. 
6 1961). 
oe yaa oe tee ee Malloy vy. Hogan, 378 U.S. 1 (1964). 

Sixth Amendment—confrontation of witnesses, Pointer vy. Texas, 380 U.S. 400 (1965); 
compulsory process to obtain witnesses, Washington v. Texas, 388 U.S. 14 (1967); counsel, 
Gideon v. Wainwright, 372 U.S. 335 (1963); speedy and public trial, Klopfer v. North 
Carolina, 386 U.S. 213 (1967); and jury trial (felonies), Duncan vy. Louisiana, 88 S. Ct. 
Rep. 1444 (May 20, 1968). 

Eighth Amendment—cruel and unusual punishment, Robinson vy. California, 370 U.S. 
660 (1962). 

In 1964, in Malloy v. Hogan, the U.S. Supreme Court pointed out that, at one time 
or another, ten justices of that body have supported the view that the Fourteenth 
Amendment has made applicable to state action all provisions of the first eight amend- 
ments to the Constitution of the United States (378 U.S. 1, 4 [1964)]). 
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of the United States affords federal protection against state action only 
for the guarantees contained in the original document and those rights 
listed in the federal Bill of Rights that the United States Supreme 
Court considers basic and essential to a “scheme of ordered liberty.” 

Although, since the nation was established, a minority has ques- 
tioned the necessity for including a bill of rights in state constitu- 
tions,"! these documents all contain such an enumeration. The prin- 
cipal reasons for their inclusion are: first, as explained above, not all 
traditional rights that the people desire to be protected are safeguarded 
under the national Constitution; second, many states wish to include 
more detailed guarantees than those stated in the national document, 
or additional rights deemed necessary because of local conditions; 
third, some constitutional problems growing out of industrialization, 
urbanization, and expanding governmental activity can be met more 
effectively by the states, which have the primary responsibility for 
exercising the general police power to protect persons and property 
through the definition and enforcement of criminal law; and, finally, 
continuing emphasis on state responsibility to safeguard fundamental 
human liberties may aid in revitalizing state government and thus 
impede the disturbing trend toward centralization noted by some 
writers.!? 


Contents of State Bills of Rights 


For purposes of analysis, provisions of state bills of rights may be 
classified under the following headings: (1) political theory, (2) sub- 
stantive personal and property rights, (3) rights of persons accused of 
crime, (4) other procedural guarantees, and (5) miscellaneous pro- 
visions.1? These categories are not exclusive; for example, due process 
clauses have both substantive and procedural aspects, and by their 
terms they relate to both persons and property. Any classification 


11. See, for example, No. 84 of The Federalist in which Alexander Hamilton, defend- 
ing the proposed Constitution of the United States against the charge that it contained 
no declaration of basic rights, declared that “in strictness the people surrendered 
nothing; and as they retain everything they have no need for particular reservations.” 

12.See Rankin, State Constitutions: The Bill of Rights, pp. 4-5. Writing more than 
a decade ago, James P. Hart declared: “If the states cannot protect their citizens’ 
fundamental liberties, or are careless about such protection, then obviously the basic 
fundamental vitality of state governments is immeasurably weakened.” “The Bill of 
Rights: Safeguard of Individual Liberty,” Texas Law Review, XXXV (Oct., 1957), 924. 

13. Generally, this classification follows that used by Professor Robert S. Rankin in 
the sources cited above. 
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therefore reflects the selective and arbitrary judgment of the classifier. 
The accompanying table groups the major common provisions of the 
bills of rights in the eleven constitutions that comprise the sample 
for this analysis into four groups corresponding to the first four head- 
ings stated above. 


Political Theory 


Most state bills of rights contain provisions that affirm basic prin- 
ciples of American constitutionalism. Some of these are vague declara- 
tions of fundamental political philosophy that have little functional 
utility in a list of guarantees generally intended to be enforceable in 
the courts. Although there is usually general agreement with the 
principles expressed, it would appear that, if these statements are to be 
retained in the constitution, their expression would be more appro- 
priate for the preamble. 

The accompanying table identifies five common statements of 
political theory appearing in the bills of rights of eight recent constitu- 
tions. Of these, the most common is provision for subordination of 
the military to the civil power, which is stated in eight documents, 
including all those now operative in the sample. Seven of the eleven 
documents expressly state the principle of popular sovereignty in words 
identical or similar to those of New Jersey (Art. I, Sec. 2): “All 
political power is inherent in the people.’’ Three documents assert 
the right of the people to alter their government; four state the pur- 
poses for which government is instituted; and five declare, in effect, 
that all persons have certain inherent rights. Illustrative of statements 
of inherent rights is the language of the Hawaii Bill of Rights (Art. 
eG. 2) 

All persons are free by nature and are equal in their inherent and 
inalienable rights. Among these rights are the enjoyment of life, liberty, 
and the pursuit of happiness, and the acquiring and possessing of property. 


These rights cannot endure unless the people recognize their correspond- 
ing obligations and responsibilities. 


Significantly, the proposed constitutions of New York and Mary- 
land omit all general and unenforceable statements of political philos- 
ophy from their bills of rights, as does the sixth edition of the Model 
State Constitution.14 The Maryland document includes in its preamble 


14. The National Municipal League has published six editions of the Model State 
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statements of popular sovereignty and the purposes of government. 
The Maryland Constitutional Convention Commission, which pre- 
pared a draft constitution for consideration by the recent Maryland 
Constitutional Convention, summarized its view on appropriate con- 
tents of a bill of rights as follows: 


The Commission is of the opinion that the solemnity of a new constitu- 
tion would be enhanced by a more concise statement of the rights secured 
to the people. Moreover, the Commission recommends the omission of 
unenforceable statement of principle so that the mandatory nature of the 
guaranteed rights will be unquestioned. In this, the Commission takes 
as its model the Bill of Rights of the United States Constitution. 


This appears to be the view of many writers of new and recently re- 
vised state constitutions. —The newer declarations contain fewer ab- 
stract statements and “constitutional sermons,’ which were common 
in the older documents.1® 


Substantive Personal and Property Rights 


Religion, expression, and due process. Among the most funda- 
mental guarantees in every state constitution are the substantive rights 
protecting the individual in his thoughts, expression, and action. 
These include the basic freedoms of religion, speech, press, assembly, 
and petition, which generally duplicate the contents of the First 
Amendment to the Constitution of the United States. These substan- 
tive guarantees and the procedural rights of accused persons are the 
most common protections provided in state constitutions, as the table 
indicates. 

Every recent state constitution guarantees freedom of religion, pro- 
hibiting any constraint on its free exercise, and eight documents 
covered in the table forbid enactment of laws respecting an establish- 
ment of religion.17 Other clauses relating to religion included in some 
documents prohibit religious tests (New Jersey and Rhode Island), 
Constitution, the last appearing in 1963. The various editions of the Model, the first 
of which was published in 1921, incorporate the collective judgment of distinguished 


groups of practitioners and scholars on the proper contents of a state constitution. 
15. Maryland, Report of the Constitutional Convention Commission, Aug. 25, 1967, 


p- 98. ; 

16. See Dishman, pp. 47-49. 

17.“In the words of Jefferson, the clause against establishment of religion by law 
was intended to erect a ‘wall of separation between church and State.’” Everson v. 
Board of Education, 330 U.S. 1, 16 (1947). 
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public aid for religious purposes (Alaska and Florida), and religious 
preference (New Jersey, Michigan, and Rhode Island). Typically, how- 
ever, recent constitutions follow the federal example in focusing atten- 
tion on the “free exercise of religion” and “establishment” in the 
religion provision. 

All eleven state bills of rights in the sample of recent constitutions 
guarantee all forms of freedom of expression specified in the First 
Amendment to the national Constitution with the single exception of 
the proposed Rhode Island instrument, which omitted explicit refer- 
ence to freedom of speech. Five documents specify individual respon- 
sibility for abuse of freedom of expression, and five specifically pro- 
vide for truth as defense in libel or defamation actions. 

Of broader and more general character among the positive sub- 
stantive guarantees in state bills of rights are the “due process,” “equal 
protection,” “‘antidiscrimination,’’ and “legal equality” clauses. The 
table indicates that ten recent documents contain a provision forbid- 
ding any person to be deprived of life, liberty, or property without 
due process of law; eight prohibit denial of the equal protection of 
the laws; ten constitutions include antidiscrimination provisions, all 
except three of which also contain “equal protection” guarantees; in 
addition, three constitutions provide expressly for “legal equality.” 
Due process and equal protection guarantees, like the basic freedoms 
of the First Amendment, are generally recognized as of fundamental 
importance, and there is little dissent from their inclusion in state bills 
of rights. Antidiscrimination and legal equality clauses, however, are 
relatively new provisions. 


Equal Treatment. The controversy over segregation and the 1954 
decision of the United States Supreme Court'® stimulated new interest 
in the problem of discrimination and led to demands for inclusion 
of specific “equal treatment” statements in bills of rights.19 Although 
protection now exists under the national Constitution, most new state 
constitutions incorporate a specific “equal treatment” or “antidiscrimi- 
nation” guarantee in the bill of rights. —The proposed Constitution of 
New York, which was rejected by the voters in 1967, contained the 
most comprehensive such provision. Article I, Section 3(b) provided: 


18. Brown v. Board of Education, 347 U.S. 483 (1954). 

19. W. Brooke Graves, “A New Bill of Rights,” National Municipal Review, XLVI 
(May, 1957), 238-244, and “State Constitutional Law: A Twenty-Five Year Summary,” 
William and Mary Law Review, VIII (Fall, 1966), 17-21. 
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No person shall, because of race, color, creed, religion, national origin, 

sex or physical or mental handicap, be subjected to any discrimination in 
his civil rights by the state or any subdivision, agency or instrumentality 
thereof or by any person, corporation or unincorporated association, public 
or private. The legislature shall provide that no public money shall be 
given or loaned to or invested with any person or entity, public or private, 
violating this provision. 
This provision would have applied to both public and private entities, 
and its areas of protection were more extensive than those stated in 
any counterpart provision of other state instruments. The only addi- 
tional area of protection specified in other documents is ancestry. More 
typical of such provisions is the Maryland guarantee against “‘discrim- 
ination by the State because of race, color, religion, or national origin” 
(Sec. 1.03). 


Traditional substantive guarantees. With the exception of recent 
“equal treatment” guarantees, the rights discussed above are generally 
regarded as traditional in most state bills of rights. Other positive 
personal and property rights that may be so classified are the right to 
bear arms, included in six of the documents of the sample, and the 
requirement of just compensation for property taken for public use, 
stated in eight bills of rights covered in the table. Like some other 
constitutional rights, the eminent domain provision is located else- 
where than in the bill of rights in the Michigan Constitution and the 
proposed Florida document. Eight of the eleven recent state constitu- 
tions contain a “savings clause” providing, in effect, that the enumera- 
tion of rights in the constitution shall not be construed to impair, 
disparage, or deny others retained by the people. 

With the exception of the proposed New York document and the 
Model State Constitution, all documents covered in this analysis con- 
tain one or more substantive prohibitions, most of which are stated in 
the Constitution of the United States. Three constitutions included 
in the sample of recent documents forbid slavery and involuntary 
servitude; six, the impairment of contract obligations; six, the quarter- 
ing of soldiers; three prohibit irrevocable grants of special privileges 
or immunities; and two forbid hereditary emoluments. 


Social and economic rights. The rights of labor to organize and 
to bargain collectively are among the new guarantees in some recently 
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formulated constitutions. These rights appear in four of the docu- 
ments covered in the table. Excluding the Constitution of the Com- 
monwealth of Puerto Rico, the New York provision is the most 
comprehensive, and is stated in the context of a general declaration of 
state policy to support and protect rights of labor. Article I, Section 
10(a) provides: 


It shall be the policy of the state to foster and promote the general 
welfare and to establish a firm basis of economic security for the people 
of the state. Labor of human beings is not a commodity nor an article 
of commerce and shall never be so considered or construed. The state 
shall secure the right of employees to organize and to bargain collectively 
through representatives of their own choosing. No person shall be denied 
employment or the right to join a labor organization of his choice on the 
grounds of race, color, creed, or national origin. 


The Hawaii and Florida provisions both extend the guarantees to 
public employees, but the latter expressly forbids them the right to 
strike. The Florida document is the only one of the eleven constitu- 
tions that contains a “right to work” provision; in effect, this forbids 
closed shop and union shop agreements between labor and manage- 
ment.”° 

These are controversial issues and there is considerable difference 
of opinion about the propriety of their inclusion in a constitution. 
Advocates of the rights of organization and collective bargaining de- 
clare that there is sufficient general recognition of their fundamental 
nature to merit specific protection in the basic law; opponents of in- 
clusion believe that these matters are still so much involved in con- 
troversy that they had better be left to legislative determination.*+ 

Of more dubious suitability for inclusion in a constitutional bill 
of rights are guarantees of various social rights and services. Some 
services, well established and generally acknowledged to be proper 
functions of the state, are believed by some persons to have reached 
the stage of development to merit express constitutional recognition. 
Education, health, and welfare are illustrative. Some state constitutions 
provide for these and similar services, but not usually in the bill of 


go. Art. I, Sec. 6. “Right to work” proposals were debated in the Michigan Constitu- 
tional Convention, but the issue was so highly controversial that delegates voted to 
exclude any such provision from the constitution. See Albert L. Sturm, Constitution- 
Making in Michigan, 1961-1962 (Ann Arbor, 1963), p. 164. 

21.See Graves, “A New Bill of Rights?”; Rankin, State Constitutions: The Bill of 
Rights, p. 13; and Milton Greenberg, “Civil Liberties,” in John P. Wheeler, ed., Salient 
Issues of Constitutional Revision (New York, 1961), pp. 18-19. 
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rights. ‘The Constitution of Puerto Rico and the recently proposed 
New York document are major exceptions. The Puerto Rican Bill 
of Rights expressly recognizes the right to a free elementary and secon- 
dary education, to obtain work, to a proper standard of living, and 
to various other stated social services.22 New ground is broken by the 
proposed New York Bill of Rights, which would have expressly author- 
ized the legislature to provide a system of workmen’s compensation, 
unemployment and disability insurance, and protection against the loss 
or inadequacy of income and employment opportunities; in addition, 
the lawmaking body would have been required to implement pro- 
vision for the protection and education of the people against “unfair, 
inequitable or dishonest sales, marketing and financing practices.” 
Although the welfare state is an established fact in American gov- 
ernment, a majority of constitution-makers appear to believe that such 
services have not yet reached the point, in most states, that they are 
equated with the traditional guarantees in the American heritage of 
liberty.*4 These social and economic services are not restraints on 
government, they are rarely judicially enforceable, and they are gen- 
erally regarded as matters more appropriate for legislative action. 


Rights of Persons Accused of Crime 


Among the most basic and traditional of all guarantees in Ameri- 
can bills of rights are those particularly applicable to accused persons. 
Their purpose is to afford protection against arbitrary police action 
and to insure fair procedure in any official action that may result in 
loss of liberty or property. Although some of these guarantees have 
substantive aspects, they are predominantly procedural in character. 
The importance of procedural rights was well summarized by Mr. Jus- 
tice Frankfurter in his comment: “The history of American freedom 
is, in no small measure, the history of procedure.’’*5 


Criminal procedure. The recent constitutions listed in the table 
contain both affirmative procedural guarantees and prohibitions, most 
of which are included in the national Constitution as amended. Affir- 


22.See esp. Art. II, Secs. 5, 16, and 20. 23. Art. I, Secs. 10(b) and 12. 

24.See the commentary in the Model State Constitution (6th ed.; New York, 1963), 
pp. 25 ff., and Greenberg, pp. 18-19. 

25. Malinski v. New York, 324 U.S. 401, 419 (1945)- 
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mative rights of accused persons stated in these documents include: 
indictment by grand jury, the right to bail, to a speedy, public 
trial by an impartial jury, provision for counsel, the right to 
be informed of the nature of the accusation, provision for confronta- 
tion of witnesses against the accused, compulsory process to obtain 
witnesses, right to a change of venue to secure a fair trial, and other 
miscellaneous requirements of just procedure. Most of these docu- 
ments prohibit unreasonable searches and seizures, excessive bail, ex- 
cessive fines, cruel and unusual punishment, self-incrimination, double 
jeopardy, bills of attainder, ex post facto laws, and imprisonment for 
debt. A minority of the eleven documents forbid corruption of blood 
and forfeiture of estate; four define treason. 

Although there is little sentiment for altering most of these pro- 
cedural rights, many states, including some listed in the table, have 
modified traditional common law procedures in modernizing their 
systems for administering justice. Exemplifying the innovations stated 
in recent constitutional bills of rights are: authorization to use the 
information,”® as well as presentment or indictment by grand jury, in 
formally accusing a person of crime; waiver of jury trial if desired by 
the accused; and, in jury trial for non-capital offenses, conviction by 
less than a unanimous vote of the jurors. 

All eleven constitutions in the selected sample assert the venerable 
privilege of the writ of habeas corpus. With the exception of Mary- 
land, which does not authorize suspension under any circumstances, 
this privilege may usually be suspended when in cases of rebellion or 
invasion the public safety requires it. Four constitutions vest the sus- 
pending authority specifically in the legislative body.*7 This basic 
right and most other protections to insure fair procedure for persons 
accused of crime are strongly asserted in all new and revised consti- 
tutions. Moreover, the trend of federal court decisions in recent years 
is toward applying the procedural guarantees of the federal Bill of 
Rights to the states.28 Present emphasis on both national and state 
levels of government obviously is very heavy to extend maximum pro- 
tection to accused persons. Exemplifying this concern is the applica- 


26. A written accusation by a prosecuting officer under oath. 

27.Puerto Rico (II, 13), Hawaii (I, 13), Connecticut (I, 12), and the proposed 
Rhode Island document (I, 9). 

28.See the cases cited above in n. 10; see also Individual Liberties: The Administra- 
tion of Justice, prepared by the New York Temporary State Commission on the Consti- 
tution, March 16, 1967, pp. 147-148. 
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tion of the right of counsel to proceedings and stages other than the 
criminal trial.?° 

Notwithstanding the libertarian emphasis on the rights of the indi- 
vidual who is accused of crime, there is also growing demand for 
strengthening the hands of law enforcement authorities. Reflected to 
some extent in the modification of traditional common law procedural 
guarantees in recent state bills of rights, this demand is likely to be- 
come greater in the aftermath of extensive civil disorders during the 
last few years. In no constitutional provision is the basic problem of 
finding the optimum equilibrium between human liberties and public 
order brought in sharper focus than in the searches and seizures pro- 
vision. 


Searches, wiretapping, and privacy. All recent constitutions contain 
a prohibition against unreasonable searches and seizures, following the 
standard of the Fourth Amendment to the national Constitution. Six 
of the eleven documents covered in this analysis, in varying terms, 
also forbid unreasonable interception of private communications or 
other invasion of privacy. Puerto Rico prohibits wiretapping; typical- 
ly, however, the provisions that mention electronic surveillance author- 
ize interception of private communications for reasonable cause. The 
searches and seizures provision of the proposed Maryland document 
(Section 1.05) is as follows: 


The right of the people to be secure in their persons, houses, papers, 
and effects against unreasonable searches, seizures, interception of their 
communications, or other invasion of their privacy, shall not be violated, 
and no warrants shall issue, but upon probable cause, supported by oath 
or affirmation, and particularly describing the place to be searched and 
the persons or things to be seized, or the communications sought to be 
intercepted. 


The proposed New York document and the Model State Constitu- 
tion have similar provisions on the subject. The New York provision 
would prohibit unreasonable searches and seizures and unreasonable 
interception of telephone and other communications, except that 


29. Ibid., pp. 162-174; Escobedo v. Illinois, 378 U.S. 478 (1964); Miranda v. Arizona, 
384 U.S. 436 (1966); and Douglas v. California, 372 U.S. 353 (1963). The President's 
Commission on Law Enforcement and Administration of Justice, in its 1967 report, 
declared that legal assistance should be provided “in all legal processes that threaten 
the respondent with a substantial loss of liberty.” The Challenge of Crime in a Free 
Society (Washington, 1967), p. 150. 
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statutes may permit the interception of such communications upon 
court orders under specified conditions. Evidence obtained in viola- 
tion of the provision would be inadmissible in judicial, legislative, and 
administrative proceedings.*° The proposed New York searches and 
seizures and interceptions provision would vest responsibility for super- 
vision of police practices in the judiciary; it would also incorporate 
the exclusionary rule prohibiting use of evidence unlawfully obtained 
by the police.*# 

There is much difference of opinion concerning “legalized” wire- 
tapping and electronic surveillance. Those who oppose these methods 
believe them to be an unjustifiable invasion of privacy; on the other 
hand, police officers assert that effective law enforcement and protec- 
tion of life and property sometimes require the use of such methods 
in coping with criminals. Some people believe that ample protection 
of individual rights exists in the prohibition against unreasonable 
searches and seizures; they point also to judicial assertion that police 
methods offensive to human dignity are covered by the due process 
clause of the Fourteenth Amendment.*? New emphasis on improving 
criminal law enforcement and continuing interest in protecting per- 
sonal liberty and privacy present a persistent problem, not only to 
judges and legislators but to constitution-makers as well. 


Other Procedural Guarantees 


State bills of rights contain fewer provisions relating to civil pro- 
cedure than to criminal proceedings. Three of the recently drafted 
bills of rights include a general guarantee that the courts shall be open 
and a legal remedy available to any person who suffers injury.* Nine 
of the eleven selected documents in this analysis provide for jury trial 
in civil cases. The Michigan and Florida constitutions forbid unrea- 
sonable detention of witnesses, and three documents assert a new right 
to fair treatment in investigations. 


go. Art. I, Sec. 4. See Sec. 1.03 of the Model. The Michigan Constitution provides 
that the section on searches and seizures should not be construed to bar from evidence 
in any criminal proceeding any narcotic drug, firearm, bomb, explosive or other danger- 
ous weapon seized by a peace officer outside the curtilage of any dwelling house in the 
state (Art. I, Sec. 11). 

31. The exclusionary rule was applied to the states under the due process clause of 
the Fourteenth Amendment in 1961 in Mapp v. Ohio, 367 U.S. 643. 

32. Rochin v. California, 342 U.S. 165 (1952). 

33. Connecticut (I, 10), Rhode Island (Proposed, I, 5), and Florida (Proposed, I, 21). 
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Jury trial (civil cases). Only the Puerto Rico and the Model docu- 
ments omit a guarantee of jury trial in civil cases. The Connecticut 
Constitution and the proposed instruments of Rhode Island and 
Florida expressly apply the jury trial provision to all types of cases. 
In most recent constitutions, however, the provision for jury trial 
authorizes waiver; some such provisions specify minimum dollar 
amounts required for the guarantee to become mandatory. In the new 
constitutions, the trend in drafting provisions on jury trial in civil 
cases is toward greater flexibility—in the amount of money involved, 
the size of the jury, and the requirement for a verdict. The Alaska 
provision (Art. I, Sec. 16) exemplifies modification of the common 
law requirements to meet modern needs: 


In civil cases where the amount in controversy exceeds two hundred 
fifty dollars, the right of trial by a jury of twelve is preserved to the same 
extent as it existed at common law. The legislature may make provision 
for a verdict by not less than three-fourths of the jury and, in courts not 
of record, may provide for a jury of not less than six nor more than twelve. 


Fair treatment in investigations. ‘The growing concern for protec- 
tion of individuals in the course of legislative investigations and ad- 
ministrative procedures is reflected in new provisions in three recently 
drafted constitutions. The constitutions of Alaska and Michigan apply 
the new guarantee specifically to legislative and administrative investi- 
gations;*+ the proposed Maryland document would have made it appli- 
cable to all governmental organs.*° The power of lawmaking bodies 
to collect information as a basis for policy-making is inherent in the 
legislative process, but a strong case exists also for protection against 
abusive attacks on personal honor, reputation, and private life. 

Administrative practices and procedures also may encroach upon 
the rights of the individual. Although the principle of separation of 
powers and due process requirements afford protection, a number of 
states have enacted administrative procedure acts to provide specific 
safeguards against erosion of fundamental rights.?¢ New constitutional 


34. Alaska (I, 7) and Michigan (I, 17). 

35. The Maryland provision is as follows: ‘No person shall be denied the right to 
fair and just treatment in any investigation conducted by the State or by any of their 
departments or agencies” (Art. I, Sec. 1.04). The Puerto Rican Bill of Rights provides: 
“Every person has the right to the protection of law against abusive attacks on his 
honor, reputation and private or family life’ (Art. II, Sec. 8). 

36. Ferrel Heady, “The New Reform Movement in Regulatory Administration,” Pub- 
lic Administration Review, XIX (Spring, 1959), 89-100; Rankin, State Constitutions: 
The Bill of Rights, pp. 9-12. 


New State Constitutions 1747 


provisions on this subject appear to indicate a trend to give these 
guarantees a stronger base. 


Miscellaneous Rights 


Most of the guarantees discussed above appear in at least a number 
of state bills of rights. No attempt has been made to classify or to 
include in this analysis those provisions that have few, if any, counter- 
parts in other documents. Some recognition, however, is probably 
desirable for new guarantees that appear likely to emerge in future 
revisions.*? 

The Model State Constitution forbids political tests for public office, 
and states the oath or affirmation required of all officeholders (Sec. 
1.07). Hawaii expressly precludes disqualification of persons to serve 
as jurors because of sex (Art. I, Sec. 12). In Puerto Rico, incarcera- 
tion before trial may not exceed six months (Art. II, Sec. 11), and 
suspension of civil rights, including the right to vote, ceases upon 
completion of a term of imprisonment (Art. II, Sec. 12). The Rhode 
Island Bill of Rights declares that “every man being presumed inno- 
cent until he is pronounced guilty by the law, no act of severity which 
is not necessary to secure an accused person shall be permitted” (Art. 
PSEC. 14). 

Penal administration in Alaska is required to be “based on the 
principle of reformation and upon the need for protecting the public” 
(Art. I, Sec. 12); furthermore, the power of Alaskan “grand juries to 
investigate and make recommendations concerning the public welfare 
or safety shall never be suspended” (Art. I, Sec. 8). The proposed 
Florida document expressly forbids administrative penalties except as 
provided by law and declares that “no person charged with crime 
shall be compelled to pay costs before a judgment of conviction has 
become final’ (Art. I. Secs. 18 and 19). 

Two new provisions of the 1967 proposed New York Bill of Rights 
merit the attention of constitution-makers: the first authorizes citizens’ 
suits to restrain unconstitutional acts or expenditures; the second as- 
serts the right to inspect the records of the state, local governments, 
and public authorities, in the manner provided by law.%* Finally, the 


37. Excluded are those provisions that stem from purely local conditions, such as 
the “rights of fishery,” declared in Art. I, Sec. 17, of the proposed Rhode Island document. 
38. Art. I, Secs. 2 and 11, respectively. 
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proposed Maryland document excepts from the general prohibition 
against suspending constitutional provisions the power of the general 
assembly to provide for temporary suspension of specific provisions 
during an emergency caused by disaster or enemy attack (Sec. 1.17). 


Trends and Issues 


From the preceding survey of major common provisions of state 
bills of rights in recent American constitutions, some trends are clearly 
discernible, especially if the newer documents are compared with the 
instruments they were designed to replace. Excepting the Model State 
Constitution, few, if any, of the new constitutions formulated to serve 
as operating basic instruments of government incorporate all of the 
emerging features of modern constitution-making. Tradition and dif- 
ficulty in altering established modes of conduct notwithstanding, the 
new bills of rights indicate substantial improvements over their earlier 
counterparts. 

They are shorter, and their contents more clearly, precisely, and 
accurately stated. They contain far less extraneous matter, such as 
abstract statements of general political theory that are unenforceable 
and have no proper place in a list of rights intended to be mandatory. 
Collection of guarantees formerly scattered throughout other parts of 
the constitution and more logical organization are additional features 
of most new bills of rights. The drafting of these documents, with 
some exceptions, is definitely superior to that of earlier declarations of 
rights. 

Besides editorial improvements, the bills of rights in new and re- 
vised constitutions show some tendency to omit guarantees that no 
longer have much meaning in modern American life. They contain 
fewer traditional prohibitions, such as those concerning quartering of 
soldiers in private residences in peacetime, corruption of blood, forfei- 
ture of estate, titles of nobility, and hereditary emoluments. Most 
recently drafted declarations of rights repeat the prohibitions of the 
Constitution of the United States against bills of attainder, ex post 
facto laws, and impairment of contractual obligations, but a few avoid 
this duplication. Practically all recent declarations incorporate the 
basic guarantees of the Fourteenth Amendment, which apply to the 
states, relate to both substantive and procedural matters, and are con- 
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sidered to be of such fundamental importance as to merit duplication 
in state constitutions. 

The preceding content analysis has identified the major substantive 
changes in state bills of rights. They include some omissions, updating 
of traditional provisions, and addition of new guarantees. These 
changes evidence not only a desire for greater clarity and precision of 
statement in the fundamental law, but also an effort by constitution- 
makers to express both new and traditional rights in flexible terms 
that permit adaptation to rapidly changing conditions and needs. Flex- 
ibility is a hallmark of excellence in a constitution; rigidity of expres- 
sion necessitates frequent amendments which soon clutter up the 
document. 

The issues of constitution-making emerge from the pressures and 
needs of the environment in which a constitution operates. This is 
exemplified in the recent and current emphasis on protection of the 
rights of minorities and the disadvantaged, which is reflected in anti- 
discrimination provisions and refinement of procedural guarantees to 
accused persons. National civil rights legislation during the period of 
this analysis undoubtedly will have an impact on future development 
of individual rights protected by state constitutions.*® The continuing 
problem of balancing human liberties against requirements for main- 
taining public order will not diminish. Constitution-makers, for ex- 
ample, will have to evaluate the arguments for and against the addition 
to the basic law of a “right of privacy.’’*° The growing complexity of 
the social order will necessitate re-evaluation and extension of tradi- 
tional guarantees. For example, what additional modifications are 
needed to adapt the grand jury, a common law institution, to modern 
requirements? Does the present provision for bail continue to serve 
its originally intended purpose? Would it be desirable to introduce a 
constitutional right to pre-trial release in the absence of a showing 
that an accused person presents a substantial risk that he will not 


39. This legislation includes the Civil Rights Acts of 1957 (P-L. 85-315), 1960 (P.L. 
86-449), and 1964 (P.L. 88-352), the Voting Rights Act of 1965 (P.L. 89-110), and the 
Civil Rights Act of 1968 (H.R. 2516). 

40. See Alan F. Westin, ‘Science, Privacy, and Freedom: Issues and Proposals for the 
1970's,” Columbia Law Review, LXVI, Part I (“The Current Impact of Surveillance 
on Privacy”) in No. 6 (June, 1966), 1003-1050; and Part II (‘Balancing the Conflicting 
Demands of Privacy, Disclosure, and Surveillance’) in No. 7 (Nov., 1966), 1205-1253; 
and Robert B. McKay, “The Right of Privacy: Emanations and Intimations,” Michigan 
Law Review, XLIV No. 2 (Dec., 1965), 259-282. 
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appear on the return date?*? Should a constitution prescribe standards 
and purposes of criminal punishment?4? What emerging rights have 
achieved sufficient public acceptance and recognition to merit inclu- 
sion in a constitution? These questions exemplify the types of issues, 
both procedural and substantive, that will confront state constitution- 
makers of the future. 


41.See New York Temporary State Commission on the Constitutional Convention, 
p: 333 also the President’s Commission on Law Enforcement and Administration of 
Justice, p. 131. 

42. Expressing his views and those of three other Supreme Court justices, Chief 
Justice Warren, in 1958, wrote: “This Court has had little occasion to give precise 
content to the Eighth Amendment [cruel and unusual punishment], and, in an en- 
lightened democracy such as ours, this is not surprising. .. . The Amendment must 
draw its meaning from the evolving standards of decency that mark the progress of a 
maturing society” (Trop vy. Dulles, 356 U.S. 86, 101 [1958}). 


Fred R. Dallmayr / Equality and Social Change* 


Equality has become a fighting word again. After decades of rela- 
tive neglect, the issue of equal treatment has moved again into the 
limelight of contemporary social reality and social thought. To some, 
the issue is a source of hope and inspiration, to others it is a cause of 
dismay; few remain unaffected. In the United States, the civil rights 
movement has reasserted human equality and the need for mutual 
interracial respect in a great variety of areas, including education, 
transportation, and employment. At the same time, decisions of Amer- 
ican federal courts have stipulated an egalitarian standard—one man, 
one vote—as guidepost for political representation and the apportion- 
ment of legislative bodies. On the international level observers are 
agreed that one of the chief problems faced by developing nations 
resides in the advancement of emancipation and self-determination 
against the background of social fragmentation and inequality. 

Despite its impact and political relevance, however, the concept of 
equality is a somewhat elusive, if not alien ingredient in contemporary 
social and political research. As it seems, there are certain practical 
connotations in the term which militate against its full absorption 
into the framework and vocabulary of scientific analysis. To be sure, 
equality receives its fair share of scholarly homage and tribute; how- 
ever, within the prevailing framework of analysis, the term tends to be 
either redundant or extraneous. ‘There is something peculiar about a 
scholarly framework or perspective which renders a key issue of social 
reality either irrelevant or enigmatic. 


Elements of a ‘Theory 


Contemporary social and political science exhibits a multitude of 
focal concerns and interests; units of analysis and investigation range 
from the individual over groups to the social and political system. 
However, despite the seeming variety of focal preferences, there is a 
dominant outlook or perspective which, to a large extent, pervades 


* This essay is part of a larger projected study of the role of equality in the 
modernization of Western societies. 
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and links current research: briefly, this perspective is marked by its 
fervor for abstraction and by its reliance on social stability and inte- 
gration. ‘These features can be detected in several socio-psychological 
and group approaches; they are particularly evident in structural-func- 
tional and systems analysis. While it can reasonably be claimed that 
generalization is endemic to scientific procedure and a useful instru- 
ment of investigation, abstraction in contemporary approaches appears 
frequently as an end in itself, a haven not to be disturbed by the 
impurities of social experience. The term “system’’ itself is a high- 
level abstraction with tenuous foundation in observable social reality. 
Pursued as a single-minded endeavor, the focal concern of this ap- 
proach, with its claim of explaining social phenomena in terms of 
“systemic” qualities, easily turns into a quixotic attempt to illuminate 
the knowable by the unknown, social experience by its shadow. The 
focus on system also has implications for the problem of social change. 
Clearly, on the level of “‘system” as such nothing very significant can 
occur. Whatever process or change takes place is either presupposed 
by definition or, more commonly, happens to the system through the 
operation or intervention of an enigmatic deus ex machina. Quite 
apart from these and other defects, the sketched approach is not very 
hospitable to the issue of equality; in fact, the concept appears irrel- 
evant in a dual sense. As a corollary of the quest for abstraction, 
equality tends to be reduced to mathematical equation or tautology; 
in this sense, of course, equality could never have been a matter of 
social dispute. On the other hand, empirical reality can easily be 
shown to be a realm of diversity and differentiation. Thus, whatever 
social impact equality possesses is bound to dissipate again into an 
extraneous or enigmatic force. 

Since the following pages intend to focus on equality and its impli- 
cations for social change, it seemed advisable to select a theoretical 
framework more hospitable to this undertaking. The perspective 
chosen for present purposes may be described as a conflict model of 
society based upon human action or practice. The selection of this 
framework does not involve a complete suppression of prevailing cate- 
gories; it is neither necessary nor expedient, for instance, to neglect 
entirely the terminology or findings of systems analysis. The present 
paper simply aims to give greater weight or emphasis to conflict and 
human action than is customary in much of contemporary social (and 
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especially political) science. To be sure, the perspective adopted here 
is by no means without precedent or support. The action framework, 
after all, is prominently associated with the writings of Max Weber 
and his followers. Nevertheless, in the hands of some of its recent 
adherents, the action framework itself has been transformed into a 
relatively abstract and static scheme—a scheme easily amalgamated with 
structural-functional and systems analysis.1_ In contrast to this formal 
scheme, the present essay tries to grasp human action as a concrete 
occurrence or event in social and political reality. Viewed in this 
manner, the action focus is bound to inject a dynamic quality into 
social research, human action being embedded in a time dimension 
ranging from past preconditions to future projections. In addition, 
the action focus is likely to accord greater weight to human purpose 
and responsibility than is customary in prevailing models. To be sure, 
contemporary social science does not as a rule ignore human aspira- 
tions and preferences; the relevance of such factors, however, tends to 
be reduced by their segregation in an internal “cultural’’ domain 
whose existence is presupposed and whose genesis remains again large- 
ly obscure. 

The focus on human action has as a major corollary the emphasis 
on counteraction. While there are occasions and incentives for human 
collaboration, there are always abundant motives for conflict and dis- 
agreement. The reason for this state of affairs is not hard to detect. 
“To act” is a summary or shorthand expression which tends to conceal 
the objectives as well as the empirical constraints of human endeavor. 
Action commonly involves an element of human choice; such choice, 
however, is rarely between untarnished good and unmitigated evil, but 
has frequently to be effected between complex alternatives in special 
historical and social circumstances. In this realm of ambiguity ob- 
servers and participants are prone to differ on the relevance of 
empirical factors and on the means most suitable to the accomplish- 
ment of goals under given conditions. More frequently still, disagree- 
ment extends from empirical constraints and procedures to final goals 
and objectives. Even where widespread agreement on goals and objec- 
tives can be found, social harmony and tranquillity does not necessarily 
ensue. Some common values, it is true, are in abundant supply and 


1.Compare Talcott Parsons, The Structure of Social Action (New York, 1937), and 
The Social System (Glencoe, Ill., 1951). For a criticism of abstract formalism, see Ralf 
Dahrendorf, “Out of Utopia,” American Journal of Sociology, LXIV (1958), 115-127. 
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thus do not normally constitute a source of controversy. In the case 
of other goods, however, scarcity provides a powerful incentive for 
social conflict. ‘The range of scarce values has not always been uni- 
form; in different historical periods, land, capital, skills, and prestige 
have served as basic yardsticks of social ambition and status. In addi- 
tion, political control and the ability to impose normative sanctions 
have at all times been among the most vigorously contested scarce 
commodities. Quite apart from any hypothetical drive for power, 
political control tends to be a crucial factor for human behavior be- 
cause its exercise may facilitate or obstruct moral self-determination 
and the implementation of choices in a variety of fields. Scarcity im- 
plies that the desired goods cannot be broadly allocated or universally 
shared by all at the same time. Even where efforts at equitable distri- 
bution are made, universal acceptance of the effected arrangement 
cannot be taken for granted. As Wilbert Moore observes, “‘the equity 
of any system of differential allocation of scarce values is subject to 
challenge as to both principles and results.’ Equality and social con- 
flict are thus intimately linked. 

The emphasis on human action and conflict brings into view the 
chief sources of social and political change. This should not be taken 
to mean, however, that the transformation of social and political struc- 
tures is a result of arbitrary or random impulses. Little would be 
gained, in fact, by the adoption of the conflict model if the explana- 
tion of social change were again dependent on chance factors or 
enigmatic forces. In reality, human action and counteraction occur 
within a concrete social and historical context; within this context 
available choices and social interests are not infinitely variable, nor 
are all desired goods infinitely divisible. From the distribution of 
desired (especially scarce) values and from the social constraints of 
human choice emerge configurations of groups which can be viewed 
as structural elements of society; the chief point of conflict theory is 
that such structural elements may contribute to the transformation and 
supersession of social and political systems. In the words of Ralf 
Dahrendorf, ‘‘the intent of a sociological theory of conflict is to over- 
come the predominantly arbitrary nature of unexplained historical 
events by deriving these events from elements of their social struc- 


2. Wilbert E. Moore, “A Reconsideration of Theories of Social Change,” American 
Sociological Review, XXV (1960), 815. See also his Social Change (Englewood Cliffs, 


N.J., 1963), pp. 83-84. 
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tures.” Among the sources of social conflict Dahrendorf emphasizes 
primarily political factors; as a result, the chief structural elements in 
his theory are social groups determined by their respective relationship 
to political control. As he points out, the minimum conditions of 
conflict theory are specified once the carriers of “positive and negative 
dominance roles” are seen as forming two quasi-groups with opposite 
latent interests. The bearers of these roles organize themselves into 
groups with manifest interests and proceed to battle with each other 
over the preservation or change of the status quo. “The conflict among 
interest groups in the sense of this model,” Dahrendorf concludes, 
“leads to changes in the structure of their social relations, through 
changes in the dominance relations.” 

Conflict theory concentrates on differences of social interests and 
positions; this does not imply, however, that society cannot exhibit a 
certain degree of harmony or integration. The chief issue for social 
science is not so much integration itself, but the manner in which 
social balance is achieved and maintained: whether through a mech- 
anism of nature or through human effort and design.t The assump- 
tion of a natural tendency toward equilibrium or homeostasis consti- 
tutes one of the most powerful predilections in contemporary social 
science; according to Harold Laski, the notion of a harmony of 
interests functions as “an inarticulate major premise’? in much of 
Western social thought. The prevalence of this predilection is some- 
times contested by social scientists; but protestations to this effect are 
frequently mere verbal exercises which are belied by the adopted 
theoretical framework.® The chief defect of the equilibrium model is 
its tendency to obfuscate major aspects of social reality and social 
change, including the contest for equality. As Gunnar Myrdal observes, 
the acceptance of the model tends “to move our practical and political 
conclusions in the direction of the idea that everything will come out 
to the satisfaction of all if the natural forces of the market are left 


3. Ralf Dahrendorf, “Toward a Theory of Social Conflict,” in A. Etzioni and E. 
Etzioni, eds., Social Change (New York and London, 1964), p. 100. 

4. Maurice Duverger oversimplifies matters somewhat when he distinguishes between 
the two basic perspectives of conflict and integration: “According to one, politics is 
conflict, a struggle in which power allows those who possess it to ensure their hold 
on society and to profit by it. According to the other view, politics is an effort to 
bring about the rule of order and justice, in which power guarantees the general 
interest and the common good against the pressures of private interests.’ The Idea of 
Politics (Indianapolis, 1966), p. xii. 

5. On this point, see Dahrendorf, “Toward a Theory of Social Conflict,” p. 103, n. 7. 
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their free play—which, of course, also implies that it is more permissible 
to forget about the equality postulate.” Conflict theory, in an effort 
to grasp the dynamic factors in social reality, starts from a radically 
different premise: the assumption that, at least in the realm of human 
relations, nature left to its own devices is prone to produce disequilib- 
rium and disharmony. The assumption implies, in Myrdal’s words, 
that there is no natural tendency “toward automatic self-stabilization 
in the social system. The system is by itself not moving toward any 
sort of balance between forces but is constantly on the move away 
from such a situation. In the normal case a change does not call forth 
countervailing changes but, instead, supporting changes, which move 
the system in the same direction as the first change but much further.’’¢ 


Nature and Civilization 


The assumption of equilibrating or homeostatic tendencies in so- 
ciety is derived through analogy from processes in physical nature. 
The underlying conception is that, in the absence of human inter- 
ference, natural processes entail stability and order; the same benign 
plan is said to operate in human affairs. In the short run, to be sure, 
nature may be a stern taskmaster imposing severe deprivations on indi- 
viduals or groups; in the long run, however, these deprivations are 
seen as part of a benevolent design leading society to ever-higher levels 
of harmony and happiness. In contrast to this pastoral image, the 
perspective presented here implies a certain rupture between nature 
and man, a certain alienation of human purpose from natural processes. 
Nature, in this view, may have its own designs, but they are at best 
indifferent to human welfare. Civilization is not a simple gift but a 
precarious acquisition wrested from an unco-operative, if not jealous, 
nature. From the viewpoint of man, nature appears more frequently 
malevolent than benign; in the realm of social relations in particular, 
things left to themselves (or to their natural proclivities) are prone to 
engender disharmony and chaos rather than universal happiness. 


6.Gunnar Myrdal, Rich Lands and Poor (New York, 1957), pp. 13, 134. Myrdal also 
argues that the notion of stable equilibrium “has run through our whole economic 
and social speculation during the past two hundred years and has until this day deter- 
mined the main concepts of all the social sciences, and not only economics” (p. 144). 
Cybernetic theory tries to account for disequilibrium chiefly through the concept of 
“positive feedback”; but apart from leaving the sources of the process largely unex- 
plained, the feedback mechanism tends to be limited to abnormal events such as panics, 
runaway inflations, and the like. 
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Man’s contest with nature is not a temporary interlude, but a con- 
stant task; against this background, much of social development can 
be viewed as a story of man’s slow emancipation from natural bonds. 
Theories of social change frequently reflect this elementary contest, 
although they may be couched in more complex language or focus on 
selected aspects of development.? In pre-modern (or pre-industrial) 
society, for instance, it is commonly assumed that social relations were 
still very intimately linked with the processes and constraints of nature. 
Kinship and family bonds prevailed, while human activity centered 
on hunting and gathering or on the cultivation of the soil. The social 
fabric at this stage was still relatively uncomplicated or “homoge- 
neous’; at the same time, chiefly due to the rudimentary form of 
division of labor, social organization retained a relatively “incoherent” 
character. The political, economic, and religious aspects of society 
were blended and mixed, with the result that social structures and 
institutions remained undifferentiated and functionally “diffuse.” An 
important corollary of this situation was that natural conditions and 
distinctions were directly translated into legal forms, a process which 
led to the proliferation of parochial or “particularistic’? norms and 
frequently to the growth of a social hierarchy of orders and estates, 
each with distinct (typically hereditary) privileges. ‘The prevalence of 
these conditions made it virtually impossible to conceive the social 
fabric as a product of human design or interaction. 

The beginning of the modern age saw far-flung explorations and 
the accumulation of precious metals under mercantilist auspices. 
Through these policies and the accumulation of wealth in private 
hands, the foundations were laid for a modern market economy and 
for modern advances in industry and technology. The emergence of 
the market economy, coupled with industrialization, heralded the de- 
cline of the influence of natural conditions and the growing mastery 
of man over nature. One effect of this change was the obliteration of 
internal legal barriers in society, especially of the hierarchical arrange- 


7. According to Herbert Spencer, the basic movement of society is from “incoherent 
homogeneity” to “coherent heterogeneity.” Talcott Parsons’ theory of “pattern variables” 
suggests that society moves from a stage characterized primarily by particularism (local 
or ethnic customs), ascription (assigned status), diffuseness (of social roles and functions), 
and affectivity to a stage marked by universalism, achievement, specificity, and affective 
neutrality. For some of these concepts and theories and for Parsons’ later “differentia- 
tion model” see Parsons, The Social System, p. 67; Etzioni and Etzioni, eds., pp. 10-14, 
83-97. 
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ment of estates and hereditary privileges. ‘The removal of “ascribed” 
status positions encouraged a freer competition among individuals for 
wealth, social prestige, and power, a competition guided by a spread- 
ing “achievement” motivation. With competition and a growing 
division of labor, the social fabric tended to become more diversified 
and “heterogeneous.” ‘To some extent, this development was mani- 
fested in the differentiation (for limited purposes) of the economic, 
political, and religious aspects of society and in the increased func- 
tional “‘specificity” of social structures and institutions. At the same 
time, the decline of natural barriers and the growth of economic enter- 
prise had the result that, for the first time, social relations could be 
conceived, at least potentially, as the result of human interaction and 
purpose. 

The sketched story of human emancipation, however, should not 
be viewed as a simple linear development; nor can progress in this 
direction be taken for granted. The obstacles to civilization are like 
the rock of Sisyphus, always ready to crush and undo the fruits of 
man’s labor. At every step, nature seems bent on reclaiming the 
territory wrested from her by human effort. Thus it happens that with 
the passage of time, human institutions and practices tend to congeal 
into conventional objects and constraints, through a process which 
may be described as the “naturalization” or “‘reification” of human 
design. This phenomenon is of special relevance to the problem of 
equality. Social modernization and development have been described 
as a movement toward greater heterogeneity and specificity; the story 
of civilization, in this sense, is the story of a growing social diversity 
and differentiation. At the same time, however, social development 
throughout many centuries has involved the progressive emancipation 
of man from nature (and from all bonds claimed to be natural). In 
pre-modern times, only a limited number of individuals could be con- 
sidered emancipated or free in this sense; in successive centuries, as a 
result of major social and political struggles, emancipation spread to 
other social segments or groups. This progress of emancipation, how- 
ever, amounts to an expansion of equality among the members of 
society.’ Civilization thus involves an apparent paradox: its progress 


8.For the argument that social development involves a movement toward both 
differentiation and equality, see Lucian W. Pye, Aspects of Political Development (Bos- 
ton and Toronto, 1966), pp. 45-48 (“development syndrome”; a third factor listed is 
capacity); James S. Coleman, ed., Education and Political Development (Princeton, 
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is intimately linked with increasing diversification and differentiation 
(a differentiation which, at every step, tends to congeal into harsh 
inequality due to the process of “naturalization’’); at the same time, 
civilization means a struggle for emancipation and equality. How can 
this dilemma be resolved? 


The Puzzle of Equality 


The paradox of civilization revolves largely around the postulate 
of equality; that this notion contains a riddle is undeniable. On the 
one hand, equality may refer in a strictly logical sense to a mathe- 
matical equation, in which case the concept tends to merge with 
identity or tautology. On this level, however, it becomes difficult if 
not impossible to envisage different empirical individuals between 
whom equality is supposed to obtain; the entire empirical universe 
tends to disappear behind a static, transcendental sameness. On the 
other hand, equality involves a relationship of comparability between 
different empirical individuals. Attention to individuality, however, 
is bound to reveal subtle differences in almost every empirical detail; 
to this extent, equality as a basis of comparison tends to submerge in 
a flood of empirical diversity. Equality thus seems to involve both 
more and less than identity or diversity; in effect, a dialectical tension 
seems to operate between the aspects or ingredients of the concept. 
The existence of this tension is by no means a novel or even modern 
discovery. At least since classical antiquity discussions of equality have 
centered on the complexity and heterogeneous ingredients of the con- 
cept. Aristotle established an important precedent in this respect by 
distinguishing between different types or forms of equality: especially 
between strict or ‘arithmetic’? equality (involving the principle of 
mathematical equation) and proportional or “geometrical” equality 
(involving the distribution of values in accordance with unequal merit 
or achievement). 

Contemporary philosophical literature is by no means unfamiliar 
with the puzzle of equality; most writers who discuss the concept are 
quick to note its diverse shades and connotations. Bernard Williams, 
for instance, speaks with some amazement of the “spectacle of the 


1965), p. 15. Compare also Lloyd Fallers, “Equality, Modernity, and Democracy in the 
New States,” in Clifford Geertz, ed., Old Societies and New States (New York, 1963), 
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various elements of the idea of equality pulling in . . . different direc- 
tions.” As he points out, the concept seems to be torn between the 
“extremes of absurdity and of triviality,’ between the extreme of 
identical treatment of all persons in all respects and the alternative of 
similar treatment only in similar circumstances (where “circumstances” 
might conceivably include every empirical difference among indi- 
viduals).® Williams is not alone in this assessment; others have noted 
the same tension and have used different terms to label the basic in- 
gredients of the riddle. Thus, Richard Wollheim distinguishes be- 
tween “quantitative” and “proportional”? equality, while William 
Frankena elaborates on the “egalitarian” and the “meritarian’” (or 
distributive) aspects of the concept. In an essay directed against equal- 
ity understood as a levelling device, another writer juxtaposes “equality 
of respect” (involving the principle of universal humanity) to “formal 
equality” (involving the principle of universality of rules).1° It would 
not be difficult, though exceedingly tedious, to expand this list of 
terms used in discussions of equality in contemporary literature. 
Given the disparate ingredients of the riddle, the question arises 
how its pieces can be fitted together or correlated. Again, the problem 
of this relationship is no recent discovery. Jean Bodin displayed aware- 
ness of the problem when, after discussing the principles of strict and 
distributive equality, he added a third principle, the idea of “harmonic 
justice,” as a unifying link between the two elements.'? In contempo- 
rary literature the problem is by no means ignored, although suggested 
solutions tend to be somewhat abstract or elusive. Bernard Williams 
shows his preference for a conciliatory settlement when he writes that 
“we should not throw one set of claims out of the window; but should 
rather seek, in each situation, the best way of eating and having as 
much cake as possible.’’ Unfortunately, he does not disclose how this 
feat is to be accomplished. Isaiah Berlin, in an effort at conceptual 
mediation, suggests that the modern idea of justice requires the equal 


g. Bernard Williams, “The Idea of Equality,’ in P. Laslett and W. G. Runciman, 
eds., Philosophy, Politics and Society (gnd Series; Oxford, 1962), pp. 111, 130. 

10.See Richard Wollheim, “Equality and Equal Rights,” in Frederick A. Olafson, ed., 
Justice and Social Policy (Englewood Cliffs, N.J., 1961), p. 113; William K. Frankena, 
“The Concept of Social Justice,” in Richard B. Brandt, ed., Social Justice (Englewood 
Cliffs, N.J., 1962), p. 12; J. R. Lucas, “Against Equality,” Philosophy, XL (1965), 296-307. 
In a similar vein R. W. Baldwin presents “equality” and (distributive) “equity” as the 
two main principles of justice; Social Justice (Oxford, 1966). Compare also my “Func- 
tionalism, Justice, and Equality,” Ethics, LXXVIII (1967), 1-16. 

11. Jean Bodin, Six Books on the Commonwealth (1576), trans. M. J. Tooley (Oxford, 
n.d.), Book VI, chap. vi, p. 204. 
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treatment of all individuals unless there are good reasons for depart- 
ing from this practice; but this seems to be more a way of stating 
than of resolving the problem. The same could probably be said 
about other recent formulations. Frankena advances the proposition 
that “justice is treating persons equally, except as unequal treatment 
is required by just-making considerations . . . of substantial weight in 
the circumstances”; according to Wollheim, the principle of equality 
condemns all special rights which are not consequential upon general 
rights.12 No doubt, there is considerable merit in these and similar 
formulations as guides to conceptual orientation; the drawback lies in 
their tendency to obfuscate the reality of the equality-diversity dilem- 
ma. The issue is not only how the puzzle of equality can be mentally 
dissolved, but how the contest of disparate elements can be grasped 
and overcome in social reality. 


Equality and Social Dynamics 


On a merely conceptual level, the equality riddle almost invites 
tautological subterfuge. Moreover, as has previously been observed, 
the problem itself does not properly come into view in an abstract and 
Static perspective: if the focus is centered on strict equality, distinct 
individual objects tend to disappear; if attention is shifted to these 
objects, comparability begins to vanish. In juxtaposition, the elements 
of the puzzle are more likely to cancel each other than to produce a 
synthesis. As it seems, equality as a problem of social reality emerges 
only in a dynamic context, in the dimension of time. This dimension 
may be seen as the missing link of the riddle. Equality, thus, appears 
intimately tied to development and social change. Social development, 
however, implies the process of diversification and heterogeneity; at 
the same time, it is only in this context that equality can meaningfully 
assert itself as a concrete postulate. From this perspective the dilemma 
of equality and of civilization might be formulated in these terms: 
growing diversification constitutes an advance in civilization only to 


12. Williams, p. 131; Isaiah Berlin, “Equality as an Ideal,” in Olafson, ed., p. 129; 
Frankena, p. 10; Wollheim, p. 118. According to John Rawls, justice conceived as fair- 
ness or fair practice involves two basic principles: first, that each person participating 
in the practice has an equal right to the most extensive liberty compatible with a like 
liberty for all; and second, that inequalities are arbitrary unless it is reasonable to 
expect that they will work out for everyone’s advantage. See “Justice as Fairness,” in 
Olafson, ed., p. 81, 
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the extent that it is accompanied or paralleled by an expansion of 
emancipation and moral self-determination, by a growing respect for 
the principle of “universal humanity” among wider segments of society 
or mankind. 

The interrelation between empirical diversity and self-determina- 
tion can be illustrated by reference to individual experience (although, 
of course, no claim is made as to a complete correspondence between 
individual and social development). From his earliest life, the indi- 
vidual finds himself enmeshed in a great diversity of empirical factors, 
many of which are not matters of his choice. He is born at a certain 
time and place, from parents with a certain social status and with 
certain national or ethnic features. His physical attributes make him 
tall or short, corpulent or slender, robust or frail. He grows up in a 
certain environment, receives different forms of education and acquires 
certain habits and talents; subsequently he takes an occupation in 
accordance with his capacities and inclinations. We may assume for 
purposes of argument that initially or up to a certain point, these 
diverse factors combine into a meaningful or tolerable fabric, permit- 
ting the individual to conduct his life as a unique and purposive 
agent. With time (and progressing “‘naturalization’”’), however, many 
of these factors may congeal into hard limitations, into an inert mass 
of random “‘facticity.” ‘The diversity which previously was his nurture 
and shelter, may now turn into his prison. At this point man is 
faced with the alternative of becoming a passive object of his past or of 
recovering his quality as responsible agent. In the terminology of 
Jean-Paul Sartre, man can be defined as “a flight out of the present 
into the future,” a flight effected through active design and projection 
in the dimension of time. The first step on this road is an act of 
negation of positive or random facticity. Man gains a distance from 
the surrounding world and from himself as part of this world; by 
transcending his past and his present, he turns into pure and abstract 
consciousness. At this level, however, man loses his distinct individual- 
ity; he becomes equal to all other men in a formal, mathematical 
identity. In order to regain his individuality, he must project himself 
into the future, by inserting his choice and design into the web of 
concrete human relations. In this manner, human practice can be 
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seen as an act of surpassing a given condition in the direction of a 
new purposive synthesis of concrete experience.'* 

Human experience, however, does not take place in isolation; it 
regularly occurs in a social context. In examining the significance of 
equality in the process of social development, one may start from a 
hypothetical (and highly untypical) situation: the situation of a society 
whose elements are more or less balanced or equitably arranged. Even 
under favorable conditions, this harmonious situation is unlikely to 
persist in reality for very long. Inadequate training and individual 
dispositions are prone to introduce fluctuations in established struc- 
tural patterns; the hazards of recruitment to vacant positions may add 
further dislocations. More important, tensions or strains are apt to 
result from the prolonged imposition of normative patterns and from 
the differential allocation of scarce values, including the unequal dis- 
tribution of rewards for social positions. New discoveries and needs 
may emerge in society and with these changes an emphasis on new 
types of scarce resources and on new elite structures. In addition, 
change-producing tensions may derive from the proliferation and 
multiplication of existing inequalities or, in Melvin Tumin’s phrase, 
from “the tendency for any inequality to increase over time and to 
diffuse to other situations, unless otherwise restrained.’’?4 Due to these 
and other factors, the social rank order which previously may have 
been relatively balanced degenerates progressively into a random ar- 
rangement of factual super- and subordination. With this develop- 
ment, however, the legitimacy of the normative order declines and 
society is embarked on the course of social conflict. 

In a situation of tension and conflict, different positions in society 
are prone to entail different practical theories or belief patterns. 
Privileged elite groups may wish to justify their position through a 
variety of arguments—arguments which sometimes include an appeal 
to a distributive version of equality. In this version the established 


13.For some of the ideas and terminology used above see Jean-Paul Sartre, Being 
and Nothingness, trans. H. E. Barnes (New York, 1956); Critique de la raison dialectique, 
précédé de Question de méthode, Vol. I (Paris, 1960); The Transcendence of the Ego, 
trans. F. Williams and R. Kirkpatrick (New York, 1957); and “Materialism and Revolu- 
tion,” in W. Barrett and H. D. Aiken, Philosophy in the Twentieth Century, I1 (New 
York, 1962), 387-429. Compare also Herbert Spiegelberg, “Equality in Existentialism,” in 
J. Roland Pennock and John W. Chapman, eds., Equality (Nomos IX; New York, 1967), 

- 193-213. 
ee 14. Melvin M. Tumin, “On Inequality,” American Sociological Review, XXVIII (1963), 
24-25; see also his Social Stratification: The Forms and Functions of Inequality (Engle- 
wood Cliffs, N.J., 1967). 
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rank order is defended as corresponding to different inherent “virtues” 
or qualities of social layers and groups; equality, it is asserted, requires 
at best the equal treatment of peers, but “nature” has not established 
such equality among all men. In a more forthright and unadorned 
formulation it may be claimed that the privileged status of dominant 
groups is necessarily equitable because nature, if unobstructed, entitles 
the strong and “fit” individuals to prevail over others. While designed 
to appeal to the entire society, however, such justifications will reg- 
ularly be acceptable only to privileged groups and their allies. In 
reaction against theories of natural selection and superiority, under- 
privileged groups will tend to elaborate their own goals and belief 
patterns. In a context of moderate conflict, the demands of such groups 
may simply aim at a share in available rights and privileges, at a more 
complete “integration” within the existing normative structure. The 
implementation of this goal frequently involves attempts to secure 
equal treatment to different social layers in certain “essential” respects 
or key domains, such as education, voting, or employment. At a more 
advanced stage of social disintegration, however, underprivileged 
groups may be dissatisfied with this solution and may drift into a 
more or less complete alienation from society, into a state of with- 
drawal or “retreatism.’’° At this stage, their value patterns tend to 
take the form of negative beliefs, expressing a radical rejection of all 
dominant structures and practices. The rejection regularly includes 
the social rank order and most forms of differential treatment; but 
insistence on uniformity or identity of treatment is likely to render 
this perspective somewhat abstract and utopian. In order to transform 
social reality, alienated groups have to project their own purpose into 
the concrete fabric of social conflict and pursue a policy of active 
reorganization—that is, a policy aiming at the restructuring of social 
relations in accordance with the equal humanity of all members or at 
least larger segments of society. 

At this point, a few additional comments should perhaps be added 
on “nature” and “natural’’—terms which, throughout history, have 
figured prominently in discussions of equality. In the process of social 
change, “‘nature’’ assumes a bewildering variety of shades and connota- 


15-On withdrawal and retreatism see Robert K. Merton, Social Theory and Social 
Structure (rev. ed.; Glencoe, Ill., 1957), pp. 153 ff. and 187 ff.; Everett E. Hagen, On 
the Theory of Social Change (Homewood, IIl., 1962), pp. 185-236. Compare also Sartre’s 
use of the term “disengagement” in “Materialism and Revolution,” p. 426. 
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tions. One way of seeking a path through this wilderness is to explore 
the interaction between nature and its counterterm, man. At a rela- 
tively primitive stage, man was still fully embraced or engulfed by 
the realm of nature; human life and the physical environment were 
still inseparable. It was the slow development of civilization which 
introduced tension and conflict into this intimate relationship. The 
linkage was ruptured once man succeeded in developing tools and 
methods to perfect his mastery over nature, thereby demoting the 
latter term to a synonym for the physical environment.'® As previously 
observed, however, the development of civilization is not a linear 
progress; at every point, nature tries to reclaim the territory wrested 
from her by man. An integral part of social development is diversifi- 
cation and growing heterogeneity; as a result, civilization entails ten- 
sion and conflict not only between man and nature, but also between 
man and man. The process of “naturalization” signifies that social 
diversity tends to congeal into harsh inequality; the same process also 
gives rise to social theories and justifications formulated in terms of 
physical criteria. There are several ways in which the terms “nature” 
and “natural” can be invoked at this point. It may be asserted that 
established social rank orders are justified because they reflect different 
human “natures,” each endowed with different virtues and capacities. 
In this view, empirical variety is immediately linked with moral values 
and normative standards. According to a less idealistic version of this 
view, empirical inequalities are claimed to be “natural” simply because 
nature, left to its own devices, encourages the stronger and abler indi- 
viduals to prevail over others. In this argument—where the “‘fittest’’ 
appears as the best and might seems to make right—the term “nature” 
designates a principle or standard which is supposed to govern the 
natural universe.'* 


16. As Lynn White, Jr., comments on the invention of the heavy plow in the Middle 
Ages: “No more fundamental change in the idea of man’s relation to the soil can be 
imagined: once man had been part of nature; now he became her exploiter. ... Man 
and nature are now two things, and man is master.’ Medieval Technology and Social 
Change (Oxford, 1962), p. 57- 

17.Some of the implications of this argument are stated by Simon Greenberg: ‘Hence 
when governments permitted ‘nature’ to take its own course and interfered as little as 
possible with the activities of their citizens, it was inevitable that new social inequalities 
should at once develop which were in many ways as evil as those they had previously 
removed. . . . Nature when left to its own devices is not concerned with equality or 
any other human value.” See “Comment,” in Lyman Bryson, ed., Aspects of Human 
Equality, 15th Symposium of the Conference on Science, Philosophy and Religion (New 
York, 1956), p. 108. 
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The “fitness” argument and similar physical analogies can be chal- 
lenged through several counterarguments; for different purposes, these 
arguments may in turn resort to the terms “nature” and “natural.” 
Thus, the proposition may be advanced that existing inequalities are 
artificial, man-made or socially conditioned devices, while nature favors 
equality. ‘The proposition requires brief elaboration. “Nature” in 
this case tends to refer to certain basic features which all men share in 
common: they all are born and die, are able to kill and be killed, and 
require vital nourishment to live. ‘These and similar features belong 
to all men as part of the human species, and can be invoked as weapons 
against arbitrary social distinctions.‘ By appealing to the “species” of 
man, of course, the argument easily shifts to a somewhat abstract, con- 
ceptual level; in rationalistic language, equality may be claimed to 
prevail in a pristine “state of nature” entirely unpolluted by empirical 
or social accident. In general terms, the proposition of natural equality 
seems to be characteristic of the “retreatism’”’ stage; in some formula- 
tions, the term “natural” actually denotes a “negative” or anti-positive 
element, implying a rejection of all empirical differences between men. 
The conception of natural equality, however, remains rarely satisfied 
with negation; commonly it is coupled with the demand that society 
be reorganized so as to reflect the common humanity of its members. 
In this manner, “nature” receives again a more constructive connota- 
tion: it comes to designate a practical imperative or a postulate of 
civilization; as such, the term definitely does not denote what is em- 
pirically “natural” or what “comes naturally.”?® 


Conceptions of Equality: A Typology 


The preceding sketch of the process of social change suggests the 
possibility of identifying a limited set of major, recurrent conceptions 


18.In Sartre’s words: “The declaration that ‘we too are men’ is at the bottom of 
any revolution. And the revolutionary means by this that his oppressors are men. . . . 
It is, above all, an absorption and an assimilation of the oppressing class by the 
oppressed. . . . The unity into which he wants to merge himself and his fellows is 
not that of the human kingdom, but of the human species.” See “Materialism and 
Revolution,” p. 412. 

19. As Sartre continues: “But his attitude toward the natural is obviously ambivalent. 
In a way, he plunges into Nature, dragging his masters with him. But, on the other 
hand, he proclaims that he wants to substitute a rational adjustment of human rela- 
tionships for what has been produced blindly by Nature. This order will be produced 
only by obeying the prescriptions of Nature. But the fact is that this order must be 
conceived within a Nature that denies it... . In short, transition to antiphysis means 
the replacement of the society of laws by the community of ends” (ibid., pp. 413-414). 
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of equality. Attempts at developing a classification of such concep- 
tions have not been lacking. Relying on a somewhat broad dichotomy, 
one writer distinguished between a “‘liberal” and a “‘socialist’’ perspec- 
tive, involving respectively a moderate-proportional and a strict version 
of equality.*° However, apart from the ambiguity of the term “liberal,” 
this classification oversimplifies matters greatly by identifying socialism 
with a rigid egalitarianism, an identificaton which is not supported by 
the historical record. In a more ambitious analysis, Sanford Lakoff 
recently expounded three different “concepts of equality” which, as 
he claimed, were present in their essential features throughout history: 
a ‘conservative’ concept, reflecting a pessimistic view of human nature; 
a “liberal” concept, aiming at equal liberty and melioristic in char- 
acter; and a “socialist”? concept, optimistic in tendency and aspiring 
toward complete equality, chiefly through collectivist means. This 
analysis likewise suffers from oversimplification, especially in regard 
to the combination of socialism and egalitarianism. Moreover, the 
“conservative” perspective does not seem to involve a separate ‘“‘con- 
cept of equality.” As presented by Lakoff, the perspective is based on 
the “identification of equality with depravity in human nature and 
mass dictatorship in society” and on the “belief that the demand for 
equality was inspired by envy and appetite rather than a sense of 
justice.” In this manner the conservative view constitutes merely a 
rejection of equality; at best it coincides with the radical or socialist 
view, though with a negative prefix.?! 

The following discussion is an attempt to correlate conceptual cate- 
gories more closely with social change and social conflict. In the pro- 
cess of social change, there is a strong probability that, at different 
stages, different versions of equality will be invoked for different pur- 
poses by the various groups or structural elements of society. Obvious- 
ly, the categories which are presented below have to be viewed as broad 
benchmarks or “ideal types” of value and belief patterns; in actual 
historical situations, these benchmarks will only be approximated to 


20.W. B. Gallie, “Liberal Morality and Socialist Morality,” in Peter Laslett, ed., 
Philosophy, Politics and Society (ist Series; Oxford, 1956), p. 123. 

21.Compare Sanford A. Lakoff, Equality in Political Philosophy (Cambridge, Mass., 
1964), pp. 9-10. At many points, the attempt to substantiate the three concepts in 
history becomes a procrustean scheme. On the “conservative” side, the study lists Calvin, 
Hobbes (?), Rousseau (?), Tocqueville, Kierkegaard, Stirner, Nietzsche, and Freud; on 
the “liberal” side, Luther, the Levellers, Hooker, Locke, Condorcet, Mill, and Spencer; 
on the “socialist” side, Mintzer, Winstanley, Mably, Morelly, Babeuf, the young Hegel (?), 
and Marx. 
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a greater or lesser degree. It should also be noted that, as ingredients 
of the process of social change, the discussed categories stand at the 
crossroads of the present and the future; with varying emphasis, they 
all reflect the linkage between the assessment of what “is” and the 
judgment of what “‘should be,” between passive contemplation and 
human action. 

In the course of social change, conflict arises over existing norma- 
tive patterns and the distribution of scarce values. The process of 
“naturalization” entails the possibility that established social arrange- 
ments and normative patterns are defended as part of the order of 
nature.” ‘There are several ways in which, at this point, equality can 
be invoked in defense of existing privileges. One type of argument 
claims that the diverse ranks or layers of society are justified by virtue 
of special inherent qualities of the respective individuals or groups. 
The postulate of equality, it is asserted, involves merely the equal 
treatment of those endowed with equal or similar qualities or placed 
in similar circumstances. This view which focuses entirely on pro- 
portional or distributive criteria (to the virtual neglect of the prin- 
ciple of common humanity) can be described as the social hierarchy 
conception of equality.*? ‘The conception is primarily contemplative 
in character, relying on the observation of empirical differences and 
natural inequalities of ability or strength. These differences, however, 
are not only observed but also approved; normative significance is 
directly ascribed to observed factors of reality and equity is assumed to 
emerge from empirical diversity. 

The defense of established arrangements does not necessarily rest, 
however, on such a close amalgamation of equity and social reality. 
The justification may also take the form of an appeal to a comparative- 
ly abstract conception of natural order. Nature, it is admitted, may 
not always be gentle or equitable in empirical details; but harmony 
and happiness are bound to result, in the long run, from the opera- 
tion of her basic principles or “‘laws.”’ In this perspective the postulate 


22.For the “ascriptive” freezing of status aspirations and symbols by elites, compare 
S. N. Eisenstadt, ‘“Breakdowns of Modernization,” in Jason L. Finkle and Richard W. 
Gable, eds., Political Development and Social Change (New York, 1966), p. 586. 

23.“Order is the harmonious arrangement of classes and functions which guards 
justice and gives willing consent to law and ensures that we shall all be safe together. 
Order also signifies the honor or dignity of a rank in society, and it signifies those 
established usages which deserve veneration.” Russell Kirk, “Segments of Political Science 
Not Amenable to Behavioristic Treatment,” in James C. Charlesworth, ed., The Limits 
of Behavioralism in Political Science (Philadelphia, 1962), p. 57. 
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of equality coincides essentially with the observance of a general and 
relatively invariant “rule” or “law.” For this reason, the view may 
be called the abstract or formal law conception of equality.7* As will 
be noted, the conception is also primarily passive or contemplative; 
but normative approval in this case is ostensibly extended only to the 
general framework of “laws” while the realm of concrete empirical 
detail is disregarded (or treated as indifferent). The focus on an ab- 
stract framework leaves room for spontaneous initiative and encourages 
a relatively unrestrained and unmitigated scramble for social position 
and privilege, a scramble in which natural prowess and agility are at 
a premium. Despite its relative aloofness, the neglect of empirical 
reality thus amounts in effect to an endorsement of whatever rank 
order happens to prevail or emerge in society. 

Apart from its employment in defense of established social arrange- 
ments, the postulate of equality can be invoked in a variety of ways 
for purposes of social change. At a relatively moderate stage of social 
conflict, less privileged or underprivileged groups may simply desire 
to be accepted into the normative structure, to share more fully in the 
rights and privileges of dominant groups. In this situation, the postu- 
late of equality is likely to assume a dual meaning: it involves, first of 
all, the maintenance (though more equitable application) of a general 
“rule of law’; at the same time, the postulate penetrates into the realm 
of social diversity at least to the extent of demanding a broader recog- 
nition of equal rights and equal treatment of different social layers in 
certain key domains. The view might be designated as moderate reform 
or integration version of equality. As can readily be seen, the per- 
spective reflects a precarious blending of contemplative acquiescence 
and human design. The existing normative structure is reviewed and 
found relatively tolerable; but moral acquiescence extends only tenta- 
tively to the operation of the “rule of law.” By the same token, instead 
of remaining aloof of empirical problems, the perspective advocates at 
least gradual social adjustments for the purpose of bringing equitable 
relief to disadvantaged groups and of effecting a closer interaction be- 
tween the rule of law and social reality. 

At a more advanced stage of social discord, underprivileged groups 
may despair of the possibility of reform within the established norma- 


24.For comments on the formal rule conception of justice and equality, see Chaim 
Perelman, “La Régle de Justice,” Dialectica, XIV (1960), 231; Berlin, pp. 132-137. 
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tive structure; as a result, they may be attracted to the view that all 
established inequalities and privileges are arbitrary and should be re- 
moved as completely and as rapidly as possible. This view, which corre- 
sponds chiefly to a stage of disengagement or “‘retreatism,” might be 
described as radical or identity version of equality. The existing social 
structure has been examined and scrutinized, but found wanting; only 
a major change, it is felt, can remove existing inequities. Insistence 
on identity, however, is likely to leave this version suspended between 
the present and the future. The neglect of empirical diversity may be 
a suitable weapon of destruction, but is insufficient for constructive 
innovation. In order to implement their goals, underprivileged groups 
have to engage in constructive action in the face of a multitude of 
empirical problems and obstacles. The perspective which emerges at 
this point may be designated as the social reconstruction version of 
equality. This version regularly includes a strong emphasis on equal 
humanity as a standard of social relations; insistence on this standard, 
however, tends to be coupled with a continued attention to develop- 
ing social and individual needs. ‘The perspective thus involves a com- 
bination of equity with concrete social factors, commonly on the basis 
of a revolutionary principle of social organization. 

As previously mentioned, the discussed conceptions should be 
viewed as broad benchmarks which are only approximated by actual 
belief patterns in concrete situations. The relative independence of 
these benchmarks is reflected in the fact that, depending on historical 
circumstances, the pursuit of similar social or political goals may in- 
volve a shift in type; the promotion of individual initiative, for in- 
stance, may change from a policy of moderate reform to a defense of 
established privilege. There is also the possibility of multiple combina- 
tions and mixtures between the discussed conceptions. Thus, the re- 
constructionist type frequently includes aspects of the identity version 
and vice versa; some elements of the identity view may be contained 
in the hierarchical conception (for instance, when all members of a 
certain rank or social layer are expected to receive strictly equal treat- 
ment). With the spreading emphasis in modern times on equality of 
rights, a combination of identity and abstract rule criteria has become 
prominent. This version starts from a hypothetical equivalence of all 
members of society and proceeds, on this basis, to construct a complex 
framework of abstract principles and rules—a framework whose opera- 
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tion in the real world is bound to render the initial equivalence purely 
fictional. A merger of radical premises and contemplative conclusions, 
the sketched outlook might be described as ambivalent radicalism. 
Another combination, weighted more toward contemplative acquies- 
cence, has been a similarly recurrent feature in the process of social 
change. Though attracted by the assumed simplicity of traditional 
social relations, this view is repelled by the harsher features of social 
inequality as they have developed over the years; at the same time, the 
view rejects the evils of unbridled competition which may attend the 
complete destruction of ascriptive hierarchy arrangements. Due to its 
peculiar mixture of ingredients the perspective may be termed an 
eclectic conception of equality.2° One should also keep in mind that 
not every social theory is necessarily linked with a commitment to 
some version of equality. As is well known, some doctrines reject the 
very notion of equity and insist on the absolute uniqueness of social 
arrangements. Frequently, such doctrines place the guiding principle 
of society in an inspired leader or in completely unpredictable or spon- 
taneous action. The perspective is sometimes connected with a despotic 
regime, sometimes with anarchist movements; random view of society 
is probably an adequate description.*® 


Equality and Personality Profiles 


The discussed conceptions of equality permit a further develop- 
ment: the elaboration of corresponding personality profiles or person- 
ality types. This possibility can only be indicated briefly in the present 
context. As with conceptions of equality, recent decades have witnessed 
numerous attempts to identify personality types which are characteristic 
of recurrent social or political attitudes and dispositions. One of the 
most prominent fruits of such efforts is Harold Lasswell’s delineation of 


25- According to Richard Lowenthal, the common characteristic of an “eclectic” (or 
populist) position “is the search for a synthesis between the basic values on which the 
traditional culture of the society in question was founded and the need for moderniza- 
tion.” See “The Points of the Compass,” in John H. Kautsky, ed., Political Change in 
Underdeveloped Countries (New York, 1962), p. 343. Kautsky refers to “anti-aristocratic 
yet anti-industrialist views’ and gives as examples the Narodniks and Social Revolu- 
tionaries in Imperial Russia and agrarian socialists in general (“An Essay in the Politics 
of Development,” ibid., p. 54). 5 

26. Isaiah Berlin mentions the position of those who “object to all rules as such and 
desire a society, whether this is practicable or not, governed in an unsystematic manner 
by the will of an inspired leader, or by the unpredictable movement of the Volksgeist, 
or the ‘spirit’ of a race, a party, a church.” He describes this position as “romantic 
irrationalism” (pp. 136, 148). 
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the “political man.” As Lasswell recognized, however, this construct 
provides only the broadest outlines of a design whose features should be 
refined and differentiated in accordance with varying political contexts 
and individual social positions. When employed in a careless or indis- 
criminate manner, the design easily deteriorates into stereotype, the 
stereotype of a more or less pathological power-seeker and power-wield- 
er. Ona more limited scale, similar comments could be made (and have 
been made) on the “authoritarian” and “conservative” personality 
types.*? ‘To be sure, any classification of social and political dispositions 
encounters terminological difficulties; the following attempt is no excep- 
tion. The terms “conservative,” “liberal,” and “‘socialist’’ have been 
avoided as general labels, chiefly because of the diversity of attitudes 
covered by each of these terms. It should be emphasized that the sub- 
sequent typology does not rest on fixed or static personality structures; 
rather, attitudes are assumed to emerge from the interaction of psy- 
chological dispositions and social conditions. Thus, it is quite possible 
that, under the impact of social and historical experiences, individuals 
or groups may shift from one attitudinal category to another. 

The personality type corresponding to the hierarchical conception 
of equality may be described as the traditionalist, or particularist. Ob- 
serving the range of established social diversity and inequality around 
him, the particularist concludes that, for all practical purposes, such 
diversity and inequality reflects a wise design of nature and should 
therefore be maintained. Loathing uniformity and monotony, he uses 
this sentiment as a weapon to oppose measures granting greater social 
and political equality, although such measures might allow others to 
develop their own individuality to a greater extent. He is likely to be 
an idealist at least in a certain sense; he stresses the importance of 
inherited higher values and is repelled by crude materialism and scien- 
tific standardization. He is able to discover harmony and order in 
social arrangements where others might only see accident and domina- 
tion. From another perspective he may be considered a realist. He 
studies and observes existing reality with great care and patience; every 


27.Compare Harold D. Lasswell, Psychopathology and Politics (Chicago, 1930), Power 
and Personality (New York, 1948); Theodore W. Adorno et al., The Authoritarian 
Personality (New York, 1950); Richard Christie and Marie Jahoda, eds., Studies in the 
Scope and Method of “The Authoritarian Personality’ (Glencoe, Ml., 1954); Herbert 
McClosky, “Conservatism and Personality,” American Political Science Review, LIZ (1958), 
27-45. See also Robert E. Lane, “Political Character and Political Analysis,’ Psychiatry, 


XVI (1953), 387-398. 
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empirical detail is dear to him and it pains him to see it altered or 
removed.”® 

It is somewhat more difficult to find an adequate label for the 
attitude underlying the absolute rule conception of equality; the term 
physiocrat seems to have fewer disadvantages than other labels. ‘The 
physiocrat finds social relations definitely governed by the order of 
nature; however, this order is claimed to be relatively indifferent to 
concrete detail or individual welfare in the short run and to reside 
chiefly in the operation of broad general principles. Equality to the 
physiocrat means at best that all human beings are somehow ultimately 
subject to the same laws of nature; but from this circumstance no 
claim can be derived regarding equalization of social conditions in any 
sense whatever. Like the particularist, the physiocrat thus accepts 
social rank orders in principle; but he is less inclined to endow partic- 
ular layers with inherent “virtues” or qualities. He keeps his gaze 
fixed at long-range destiny and is prone to be distracted or annoyed 
by human complaints about injustice or inequality. In contrast to the 
particularist, the physiocrat is not averse to natural science and quan- 
tification. In his view, physical analogies impose order on empirical 
diversity without disturbing nature’s design; they also remove the un- 
certainty of moral discourse. Although an idealist of sorts (by stressing 
nature’s teleology), the physiocrat does not commonly talk in terms of 
spiritual values. Unlike the particularist, he likes to hide his prefer- 
ences under the bushel of scientific neutrality and to conceal his values 
under the guise of invariant natural laws.?® 

In literal translation, of course, the term physiocrat could apply 
both to the particularist and the defender of natural laws, since both 
rely to some extent on the “rule of nature.” The more restrictive use 
of the term, however, seems justified in view of the historical circum- 
stance that the “‘physiocratic school’ was concerned chiefly with the 
observance of general economic laws rather than the preservation of 


28. For comments on the “realism of conservatism” see Myrdal, pp. 133-136. For a 
distinction between the personality types of the “realist” (who is inclined “to deduce 
what should be from what was and what is’) and the “utopian” (who tends “to 
ignore what was and what is in contemplation of what should be”), compare E. H. 
Carr, The Twenty Years’ Crisis (London, 1949), pp. 11-21. 

29. According to Sartre, the philosophy of ruling groups is prone “to conceal its 
pragmatic character; as it is aimed not at changing the world, but at maintaining it, 
it claims to contemplate the world as it is. It regards society and nature from the 
viewpoint of pure knowledge, without admitting to itself that this attitude tends to 
perpetuate the present state of the universe by implying that the universe can be 
known rather than changed” (“Materialism and Revolution,” p. 409). 
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traditional rank orders. ‘To enhance the distinction, the label formalist 
might be employed to designate a particularly strong preoccupation 
with abstract rules or principles. It should be noted, incidentally, that 
physiocracy, as used here, is not necessarily limited to the defense of 
unregulated or free enterprise. ‘The term comprises the possibility of 
human intervention and regulation, provided that such intervention 
is designed to strengthen the reign of natural laws and to hasten the 
emergence of a truly “scientific” social order. There is no deep gulf, 
after all, between Herbert Spencer’s doctrine of natural selection and 
harmony and Lester Ward’s vision of “sociocracy.” Depending on 
circumstances, the physiocrat thus may turn out to be a “sociocrat” 
and even a “technocrat.” 

‘The moderate reformer shares some of the physiocrat’s dispositions. 
Like the latter, he tends to support the existing social order at least 
in its basic principles or general framework; he also places some confi- 
dence in the spontaneous operations occurring within this framework. 
However, his acceptance of social change is not entirely limited to 
natural processes and technical innovations; unlike the physiocrat, he 
remains concerned with human experience and is willing to modify 
social arrangements at least to the extent of reducing blatant inequity 
and discrimination. In contrast to the reformer, the radical has aban- 
doned the hope of accomplishing his goals within the established order. 
Examining social arrangements around him, he concludes that only 
a complete change of course can reassert man’s relevance in the midst 
of blind factuality; existing society by contrast appears to him as an 
oppressive burden, a senseless ballast. To escape suffocation under 
this ballast, the radical retreats into the solitude of bold negation and 
uncompromising independence; his conduct is likely to alternate be- 
tween complete (though deceptive) apathy and sudden outbursts of 
agitation.®° If there is idealism in the radical’s position, it tends to be 
a subdued and somewhat contorted kind; harassed by justifications of 
the existing order, he is wary of high-sounding ideals and intent on 
formulating his own tenets. His aim is not to be elevated to the level 
of his oppressors; rather he is content with pulling both himself and 
his oppressors down to the level of a common human species. On this 
level, the radical is not averse to the language of natural science and 


go.On this combination of passive acquiescence and uncompromising assertion of 
demands, see Eisenstadt, pp. 584-585. 
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quantification, thus invading the physiocrat’s domain. However, while 
the physiocrat tends to be a positivist, the radical is prone to stress the 
contingency of nature: the aspect that existence in all its forms is at 
best possible, not necessary.*4 

Favoring a reconstructionist version of equality, the social architect 
has a design or a blueprint for a new society at least in its major out- 
lines, projected against the background of the diversity of empirical 
obstacles and contingencies. Commonly the design places great em- 
phasis on the equal humanity of all members or larger sectors of society; 
at the same time, however, recognition is given to the diversity of 
individual performance and individual needs. In general terms, the 
social architect is not greatly preoccupied with maintaining rigid social 
uniformity, but rather with providing the basis for the emancipation 
and development of human capacities at the broadest scale. The re- 
maining personality profiles can briefly be outlined. The ambivalent 
radical starts from the assertion of strict human equivalence, but sub- 
merges this premise in an abstract design of rules compatible with the 
physiocrat’s outlook. The eclectic, or populist, is distressed by the 
harshness of existing inequalities and the prevalence of social injustice; 
however, he does not place much confidence in programs of social 
innovation or in bold individual protest. In an effort to mollify exist- 
ing practices, he is likely to appeal to traditional moral obligations of 
ruling elites or to propose the re-establishment of simple, harmonious 
community relations patterned after the model of the extended family. 
Using the term in its popular, not its historical or technical meaning, 
the romanticist supports absolute spontaneity and a random concep- 
tion of society. 

The sketched attitude profiles and personality types have been 
offered merely as guideposts and possible avenues of research; they 
await to be verified and tested in historical studies and empirical in- 
vestigations.** Even in this preliminary form, however, the preceding 


31. “If the universe exists, its development and the succession of its states can be 
regulated by laws. But it is not necessary that the universe exist, nor is it necessary 
that being in general, exist, and the continguency of the universe is communicated through 
all the links, even the most rigorous, to each particular fact” (Sartre, “Materialism 
and Revolution,” p. 412). Compare also E. Victor Wolfenstein, The Revolutionary 
Personality: Lenin, Trotsky, Gandhi (Princeton, 1967). 

32. For some current explorations of the relationship of personality and society or 
politics, compare, e.g., Gordon J. Di Renzo, Personality, Power, and Politics (Notre 
Dame, Ind., 1967); M. Brewster Smith, Jerome Bruner, and Robert White, Opinion 
and Personality (New York, 1965); Arnold A. Rogow and Harold D. Lasswell, Power, 
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discussion of equality in the context of social change should reveal the 
great diversity of politically relevant personality patterns and the over- 
simplification implicit in the reduction of “political man’’ to a patho- 
logical exercise of power. As Max Weber was careful to observe, social 
and political life comprises acts both of commission and omission; 
even recondite and seemingly esoteric attitudes are bound to have 
direct or remote repercussions on the maintenance or transformation 
of social and political conditions. This view does not disparage the 
integrity of esoteric pursuits; it simply lends credence to the old adage 
that man, although perhaps not “by nature” civil or fit for social con- 
cord, is inevitably a political animal—through his complicity in the 
fortunes or misfortunes of his fellow men and through his inability to 
disclaim the consequences of his actions. 

Corruption, and Rectitude (Englewood Cliffs, N.J., 1963); James Davies, Human Nature 
in Politics (New York, 1963); Fred I. Greenstein, ““The Impact of Personality on Pol- 
itics: An Attempt to Clear Away Underbrush,” American Political Science Review, LXI1 
(1967), 629-641; “The Need for Systematic Inquiry into Personality and Politics: Intro- 
duction and Overview,” Journal of Social Isswes, XXIV (1968), 1-14; Harold D. Lass- 
well, “A Note on ‘Types’ of Political Personality,” ibid., pp. 81-91; M. Brewster Smith, 
“A Map for the Analysis of Personality and Politics,” ibid., pp. 15-28; Rufus P. Brown- 


ing and Herbert Jacob, “Power Motivation and the Political Personality,” Public Opinion 
Quarterly, XXVIII (1964), 75-90. 


Philip B. Secor / Academic Freedom in Political 
Context: The North Carolina Speaker-Ban Law' 


I 


During the closing hours of the 1963 session of the North Carolina 
General Assembly, the House of Representatives suddenly voted to 
suspend regular parliamentary procedure; within four minutes the 
House passed Bill 1395. Less than an hour later the President of the 
Senate gaveled down the opposition of a few startled members of the 
upper house and ruled that a voice vote in that chamber had adopted 
House Bill 1395. Thus was enacted into law—there is no gubernatorial 
veto in North Carolina—one of the most controversial pieces of state 
legislation enacted in recent years, Chapter 1207 of the Session Laws 
of the North Carolina Legislature for 1963: An Act to Regulate Visit- 
ing Speakers at State Supported Colleges and Universities. 

The story of how so politically volatile and constitutionally ques- 
tionable a law ever got onto the North Carolina statute books may 
reveal something of the relationship between politics and constitu- 
tional law. The story may also help put into focus an important con- 
stitutional problem in our era, namely, the relationship between 
academic freedom and state power. 

The 1963 session of the General Assembly of North Carolina was 
enough to try the patience of any Southern moderate. The most 
dificult problem confronting the legislators was how to find a way, 
consistent with maintaining their own seats, of conforming to recent 
Supreme Court decisions requiring legislative redistricting according 
to population. As if that were not enough to fray the nerves of a state’s- 
rights oriented legislator, he had also to deal with a number of pro- 
posals by the dynamic, liberal Democratic Governor, Terry Sanford, 


1. Parts of this chapter appeared previously in the Kentucky Law Journal, LV (1966- 
1967), No. 2, under the title ““The North Carolina Speaker Ban Law: A Study in Con- 
text.” The preparation of that article was a joint effort by this writer and several 
other members of the Davidson College Chapter of the American Association of Univer- 
sity Professors. The author gratefully acknowledges his indebtedness to his colleagues 
in this earlier endeavor: Mr. William Bondurant and Professors Richard Gift, Louise 
Nelson, Brown Patterson, and Locke White. 
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a friend and supporter of President Kennedy. Sanford was an ageres- 
sive advocate of his programs for higher education, secondary schools, 
increase in the minimum wage, compulsory motor vehicle inspection, 
etc. As the session drew to a close in mid-June, Governor Sanford 
issued another of his several threats to call a special session of the 
Legislature if redistricting was not accomplished before adjournment. 

Not only was the Legislature having difficulty with redistricting— 
a problem seen by many legislators as forced upon them by an over- 
reaching U.S. Supreme Court in alliance with a liberal President and 
Governor—but this same Court and President seemed to be presenting 
other unwanted problems to the body. The summer of 1963 was one 
of the worst of the “long hot summers’’ of racial conflict in the United 
States. As a preface, President Kennedy had announced his far-reach- 
ing civil rights legislative program. During this same summer, the 
Supreme Court handed down its decisions outlawing the compulsory 
reading of the Bible in the public schools. 

Between them the President and the Supreme Court had cut three 
wide, but ragged, swaths through the traditions of most North Caro- 
lina legislators. The President had made clear his ambitious intentions 
in the area of civil liberties for the Negro; the Court had told state 
legislators that they would have to reorganize their sovereign legisla- 
tive bodies; and the Court had said that there could be no more Bible 
reading in the schools supported by the public funds of a “Bible-belt” 
state. 

In an atmosphere charged with opposition to the Supreme Court 
it is not surprising that the state House of Representatives voted in 
mid-June in favor of a constitutional amendment which would create 
a Super Supreme Court of the United States. The proposed court 
would be composed of the fifty state chief judges with the power to 
review all decisions of the U.S. Supreme Court. This resolution 
passed the North Carolina House of Representatives by a vote of 64 
to 51. A few days later, on June go, the North Carolina Senate defeated 
the House measure. Although the Senate vote was overwhelmingly 
opposed to the Super Court, 28 to 12, it is noteworthy that the Senate 
reached its conclusion over the strong objections of its President, 
Clarence Stone. 

Stone had used his extensive powers on behalf of the House bill 
calling for the Super Court. The Charlotte Observer’s Raleigh bureau, 
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in reporting Stone’s behavior while he presided over Senate delibera- 
tion on this bill, quoted Stone as saying, “It’s a good bill.” Later 
he commented that the U.S. Supreme Court “was a disgrace to any 
civilized people.” Still later, in response to a request from the floor 
to speak on the bill, after Stone had attempted to force the resolution 
through without discussion by including it with routine matters, the 
Senate President remarked sarcastically to his colleague, “I thought 
you would [want to speak], Daniel Webster.” Then during the debate 
when a speaker asked the membership of the Senate in a rhetorical 
manner what rights Americans still had, Stone, speaking from the pre- 
siding officer’s chair, said, ‘“‘None.”” When another legislator remarked 
that everyone, after all, had disagreed with the Supreme Court at one 
time or another, Stone said from the chair, “Vote with us then.’ 

But despite Stone’s strong efforts in behalf of the Super Court bill 
it was defeated in the Senate. This occurrence, however, indicates 
something of the strained conditions under which the 1963 Legislature 
was operating as it drew to the close of its session, and it also suggests 
something about the attitudes of the President of the Senate. 

On the last scheduled day of the legislative session, June 21, the 
Legislature approved the creation of the State School for the Per- 
forming Arts, and the Senate yielded to a House proposal permitting 
electrical co-operatives of North Carolina to build generating facilities 
without the approval of the Utilities Commission.* Since the legisla- 
ture had still not solved the most difficult problem of the session, 
legislative redistricting, President Stone of the Senate and the Speaker 
of the House, Clifton Blue, agreed not to adjourn on June 21, but to 
allow several more days for a last effort to pass suitable redistricting 
legislation. June 25 was designated as the final adjournment date. In 
the June 25, issue of the Charlotte Observer, the editors began to wrap 
up the legislative session with articles listing the merits and demerits 
of the session. As yet there was no mention of any Speaker-Ban Law. 

While the public was reading the June 25 newspaper wrap-ups of 
the legislative session, Representative Phil Godwin of Gates County 
was on his feet in the House of Representatives, under suspension of 
rules, introducing what was to become the Speaker-Ban Law. After a 


2.Charlotte Observer (June 21, 1963), p. 3-C. 

3. This was the climax of a long struggle between the private power companies and 
the rural co-operatives in North Carolina, resolving the matter temporarily in favor 
of the co-operatives. 


210 Philip B. Secor 


quick voice vote, Speaker Clifton Blue ruled the bill to have passed 
the House. It was then transmitted at once to the Senate, read by 
President Stone, put to voice vote and declared to have received a 
majority. Charlotte Observer reporter, J. Jenkins stated: “In the Sen- 
ate galleries the vote sounded extremely close, but Stone’s ruling pro- 
hibited a nose count. He left the dais shortly after with his hand 
clasped to his forehead.” Stone, reporter Jenkins continued, “ignored 
several protesting colleagues’ as he declared that the bill had “been 
enacted into law.” Some of the senators were left standing at their 
seats in a vain effort to get recognition when Stone, on the final voice 
vote, shouted, ‘““The ayes have it.”’ Senator Luther Hamilton of Car- 
teret County protested that he had not been recognized before the 
vote, although he had been trying to get the chair’s attention. Stone 
said, “I didn’t see you.” Hamilton replied, “Sometimes we see what 
we want to see” and then added that the “bill is not worthy of the 
Senate of North Carolina.” 
turned to glower at Hamilton” and, “‘in a voice shaken with emotion,” 
said, “Do you want to overrule me?’ 

On the next, and what was to be the last day of the session, Senator 
Hamilton, a former Superior Court Judge, was joined by several of 
his colleagues in an effort to have the Senate resolution recalled. ‘Their 
motion to recall was defeated by a vote of 25 to 19. 

Thus was enacted Chapter 1207 of the Session Laws of the General 
Assembly of North Carolina (Codified as 6.S. 116-199 and 116-200): 


Stone then “threw down his gavel and 


An Act TO REGULATE VISITING SPEAKERS AT STATE SUPPORTED 
COLLEGES AND UNIVERSITIES. 


116-199. No college or university, which receives any State funds in 
support thereof, shall permit any person to use the facilities of such college 
or university for speaking purposes, who: 

(A) Is a known member of the Communist Party; 

(B) Is known to advocate the overthrow of the Constitution of the 
United States or the State of North Carolina; 

(C) Has pleaded the Fifth Amendment of the Constitution of the 
United States in refusing to answer any question, with respect to Commu- 
nist or subversive connections, or activities, before any duly constituted 
legislative committee, any judicial tribunal, or any executive or admin- 
istrative board of the United States or any state. 


4. Charlotte Observer (June 25, 1963), p. 1-A. 
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116-200. This act shall be enforced by the Board of Trustees, or other 
governing authority, of such college or university, or by such administrative 
personnel as may be appointed therefor by the Board of Trustees or other 
governing authority of such college or university.® 


Just why such a bill was introduced and passed at this time may 
never be fully known. The national political climate, tensions in the 
state Legislature, the views of particular and powerful legislators, all 
played a role. Also important was the fact that the University of 
North Carolina was supposed by many North Carolinians to be sup- 
porting overly “liberal” ideas which had been so troublesome and 
frustrating for Southerners in recent years and for the North Carolina 
Legislature in particular during its present session. Whether fair or 
not, the impression was widely held in North Carolina that the Uni- 
versity was the kind of place where the values and traditions of ‘Tar 
Heel moderates were too easily sacrificed and where the causes of na- 
tional-liberal “eggheads” were propagated. It was widely believed that 
state sovereignty and religion were being attacked and national civil 
rights espoused within the state’s most prestigious higher educational 
citadel. Here, many felt, youngsters’ heads were being filled with 
dangerous notions, antithetical to the best traditions of North Carolina. 

Another suggested cause of the introduction and passage of the 
bill was the appearance of some Negro demonstrators at the Sir Walter 
Hotel in Raleigh during the last week of the session. Representative 
Phil Godwin, who introduced the bill, denied all such explanations 
and further insisted that he had no political intent in the timing of 
the bill’s introduction at the end of the session. He persisted that his 
intention was only to provide a national security measure as a guard 
against communism. Representative Godwin expressed surprise that 
the bill was controversial.® 


5. N.C. Gen. Stat., Chapter 1207: 116-199, 200. 

6. Rep. Godwin’s assertion that his intention was to add to the national security by 
restricting certain kinds of speech in North Carolina is credible in light of activity in 
recent years in a number of states along the same lines. Similar laws and administrative 
regulations have been put into effect or seriously considered in many states. A speaker- 
ban law was enacted in California in 1953. Several bills were introduced but not 
passed in Ohio in 1963, New Hampshire and Virginia in 1964, and Alabama in 1965. 
There were lengthy discussions in the legislatures of Kentucky, Michigan, and South 
Carolina about such legislation in the mid-sixties. Administrative bans on Communist 
speakers have existed in recent years at the University of Illinois, Ohio State Univer- 
sity, Indiana University, the University of Washington and the State University of 
New York at Buffalo. For comments on these cases and reviews of the constitutional 
issues involved, see Robert Van Alstyne, “Political Speakers at State Universities: Some 
Constitutional Considerations,” University of Pennsylvania Law Review, CXI (1963), 
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But, whether its author was surprised or not, the law was certainly 
to become one of the most controversial pieces of legislation ever 
enacted by the North Carolina General Assembly. Almost immediately 
following adjournment of the Legislature on June 26, newspapers and 
educators throughout the state began to protest the Speaker-Ban Law. 
On June 27 the Charlotte Observer in its lead editorial, attacked the 
law on several grounds, calling it ‘“‘a questionable breach of parlia- 
mentary procedure and legislative fairness.” On the same day North 
Carolina Attorney-General Wade Bruton announced his opinion, later 
elaborated in a lengthy statement by his deputy, Ralph Moody, that 
the law was consistent with the federal and state constitutions. 

On June 29 the presidents of Davidson, Meredith, and East Caro- 
lina Colleges joined UNC President William Friday in public oppo- 
sition to the bill. In the weeks and months which followed, educators, 
newspapers, and various organizations throughout the state worked to 
show the objectionable features of the law to the general public. 

Most of the objections to the Speaker-Ban Law focused on the 
question of academic freedom. Almost without exception educators’ 
responses to the law were that it represented a most serious threat to 
freedom of inquiry at the University of North Carolina and, as an 
unfortunate by-product, a threat to the prestige of the University and 
therefore to the state itself. While unrestricted access to the rostrums 
of higher educational institutions was rarely advocated, it was usually 
urged that the decision as to who might and might not use such 
platforms should be left to the decision-making bodies of each indi- 
vidual institution and not be a matter of general legislative prescrip- 
tion. 

Paragraph C of the first section of the law was objected to by 
educators on the grounds that it was morally wrong, if not unconstitu- 
tional, to penalize any person for having exercised a clear constitu- 
tional right by pleading the Fifth Amendment before a legislative 
committee or administrative tribunal. 

It was also frequently urged that far from enhancing national 
security, the law actually encouraged the spread of communism, mak- 
328; Pollitt, “Campus Censorship: Statute Banning Speakers from State Educational 
Institutions,’ North Carolina Law Review, XLII (1963), 179; Van Alstyne, ““Memo- 
randum on the North Carolina Speaker Ban Law” (hearing before Speaker Ban Study 


Commission, State Legislative Building, Raleigh, N. C., in North Carolina Collection, 
Louis Round Wilson Library, University of North Carolina at Chapel Hill). 
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ing it more difficult to combat by tending to force the movement 
underground. Those ideas which are prohibited often become unneces- 
sarily appealing to young minds, it was said; also there is no evidence 
that communism as an ideology has found a fertile seedbed among 
American college youth. 

There were several specific instances of the deleterious effects of 
the act upon the educational health of North Carolina in the years 
immediately following the passage of the law. Some _ professional 
organizations decided not to hold their meetings on the campuses of 
state institutions, sometimes as a specific protest to the law. Notable 
among these organizations was the Southern Political Science Associa- 
tion. 

A number of scholars declined invitations to speak on the campuses 
of state institutions. The most widely publicized instance involved a 
famous British geneticist, the late J. B. S. Haldane. Professor Haldane 
had accepted an invitation to speak at the University at Chapel Hill 
but then refused to answer questions submitted to him under the 
requirements of the Speaker-Ban Law. Thus the invitation was can- 
celled. In 1964 he wrote an article entitled, ‘Perspectives in Biology 
and Medicine,” in which he included a footnote noting that the Uni- 
versity of North Carolina had withdrawn an invitation to him after 
he had lectured elsewhere throughout the United States. 

There were undoubtedly many other instances which will never 
be documented because they involved invitations not extended. One 
example which is known involved a sociologist, from an Eastern Euro- 
pean nation, who had a key role in drafting a new constitution for 
his country. He was visiting the United States under the auspices of 
the State Department, studying the nature of the American system of 
government. The sociologist was not invited to speak at the Univer- 
sity specifically because of the feeling that to do so would be in viola- 
tion of the provisions of the Speaker-Ban Law. That same distin- 
guished individual did speak at other universities in the United States. 
Also invitations to noted communist scholars in fields as diverse as 
the dramatic arts and applied mathematics were not extended specif- 
ically because of the law. 

An American scientist at one of the state universities was advised 
not to apply for participation in a USA-USSR Exchange Program as 
it was doubtful that a scientist working at an American university 


214 Philip B. Secor 


which could not reciprocate by extending an invitation to his counter- 
part from the Soviet Union would be eligible for an exchange pro- 
gram. There was also an instance where an American lecturer was 
not invited to speak at one of the North Carolina state institutions on 
the grounds that he had at one time pleaded the Fifth Amendment 
before the House Committee on Un-American Activities. 

Another serious effect of the law, which is similarly difficult to 
document, was its effect upon faculty recruitment on the state cam- 
puses. There does, however, seem to be evidence that the law had 
damaging effects in this regard. A statement unanimously adopted 
by the Faculty Council at the University of North Carolina at Chapel 
Hill in October, 1963, stated that in the eyes of most university teachers 
in the United States any governmental restriction of free expression 
on a college campus was a black mark against that institution. 


II 


Since the North Carolina General Assembly meets only every other 
year, it was not until 1965 that the question of amending or appeal- 
ing the Speaker-Ban Law could be considered by the legislators. In 
the interim between the two sessions, North Carolina experienced an 
intense struggle within the Democratic party for the gubernatorial 
nomination. The candidates were a former federal judge, L. Richard- 
son Preyer, a former state Superior Court judge, Dan K. Moore, and 
an attorney, R. Beverly Lake. 

The Speaker-Ban Law was not the central issue in the primary 
election, although it was an important one. Dr. Lake, who spoke for 
the conservative wing of the party, openly supported the law; Judge 
Preyer, regarded as the liberal candidate, equivocated on the issue, 
although some who studied his record and were friendly to his candi- 
dacy were certain that he shared Governor Sanford’s opposition to the 
law; Judge Moore gingerly supported the law. 

The rather decisive defeat of Preyer in a primary run-off with 
Moore was interpreted widely as a popular endorsement of the Speaker- 
Ban Law. The later endorsement of the law by the American Legion 
and the Veterans of Foreign Wars strengthened the general impres- 
sion of popular support for the law. 

Throughout the 1965 session efforts were made by some legislators 
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and many educational groups in the state to develop an effective move- 
ment either for repeal or amendment. Amendment proposals, which 
were seriously discussed, focused on removing the Fifth Amendment 
provision, eliminating restrictions on non-political speakers, and giving 
the administrations of particular state universities discretionary powers 
in deciding when to prohibit speakers. 

‘Those groups and individuals calling for amendment or repeal of 
the law tended more and more, as the 1965 session wore on, to see 
their principal hope in some leadership from Governor Moore. The 
Governor had stated on a number of occasions that he would not 
oppose and might even support certain modifications in the law; but 
he had never pursued this possibility with any vigor. 

In May, only a few weeks before the end of the 1965 session, the 
movement to change the law was given a boost by a wire to Governor 
Moore from the major higher educational accrediting agency for North 
Carolina, namely, the Southern Association of Colleges and Schools. 
The association’s statement, which was made public, was delivered 
after intensive investigation of the Speaker-Ban Law situation and 
said in effect that if the North Carolina Speaker-Ban Law remained 
it might adversely affect the association’s decision on accreditation of 
North Carolina universities and colleges. 

About a week later, on May 28, 175 members of the faculty of the 
University of North Carolina at Chapel Hill issued a statement crit- 
icizing political interference in the affairs of the University and stat- 
ing that they “would feel compelled to seek positions and settings 
conducive to our academic pursuits” if such interference did not 
cease. A few days later, on June 11, 113 members of the faculty of 
the University of North Carolina at Greensboro issued a statement 
declaring that they would resign if the accreditation of the Univer- 
sity were withdrawn. Professors at the University branch in Charlotte 
also expressed strong feelings against the law. The thinly veiled threats 
of mass faculty resignations throughout the state were apparent in all 
of these statements. 

On June 1, Governor Moore issued a statement in which he said 
that he did “not believe it would be in the best interests of higher 
education for the General Assembly to consider the repeal of the 
Speaker-Ban Law at this time.” The Governor went on to say, “‘the 
Speaker-Ban Law has become a symbol of resistance to Communism 
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in North Carolina. ‘The General Assembly would not be receptive to 
any move to repeal this law or substantially amend it.’”’ The Governor 
then recommended the creation of a nine-member commission to be 
composed of five persons appointed by himself and two each by the 
House and Senate to study the Speaker-Ban Law question at length 
and to formulate recommendations. Before it adjourned in mid-June, 
the Legislature approved Moore’s proposal and established the study 
commission. 

The commission held hearings on August 11-12, and September 
8-9, 1965. In addition to certain legislators, representatives of the 
American Legion and Veterans of Foreign Wars spoke in favor of the 
law. Among those speaking for repeal or amendment were Watts 
Hill, Jr., chairman of the North Carolina Board of Higher Education, 
Emmett B. Fields, chairman of the Commission on Colleges of the 
Southern Association of Colleges and Schools, John P. Dawson, first 
vice-president of the American Association of University Professors, 
and representatives from the American Association of University 
Women, the League of Women Voters, Phi Beta Kappa, and various 
chapters of the American Association of University Professors in the 
state. Also Dr. William C. Friday, president of the Consolidated Uni- 
versity of North Carolina, joined by the chancellors of the branches 
of the university and presidents of the state colleges, spoke against 
the law. 

On November 5 the study commission handed its report to Gover- 
nor Moore. The two-fold recommendation was that: (1) trustees of 
each educational institution in the state should have the authority 
and responsibility to adopt and publish speaker policies, and (2) that 
a general statement on speaker policy (contained in the commission 
report) should first be adopted by all of the institutional trustees be- 
fore any amendment of the law should take place. By November 12 
the trustees of all of the state-supported institutions had adopted the 
commission’s recommended speaker policy, and in November the Gen- 
eral Assembly was called into special session by the Governor for 
consideration of the study commission’s report.? 

The speaker policy, recommended by the commission and approved 
by the trustees of the state-supported institutions before the special 


7.For a full statement of the Commission’s recommendations, including its recom- 
mended Speaker Policy, see Dickson et al. vy. Sitterson et al., United States District 
Court for the Middle District of North Carolina, Order No. C-59-6-66, Feb. 19, 1968, 5, 6. 
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session of the General Assembly began, affirmed the responsibility of 
the trustees of each state institution to maintain a strongly anti-com- 
munist viewpoint and a willingness to assure that their educational 
institutions would not serve “the purposes of the enemies of our free 
society.” On the other hand, the speaker policy affirmed the impor- 
tance of free speech within an educational environment because “An 
essential part of the education of each student . . . is the opportunity 
to hear diverse viewpoints expressed by speakers,”’ because “It is high- 
ly desirable that students have the opportunity to question, review and 
discuss the opinions of speakers representing a wide range of view- 
points,’ and because “It is vital to our success in supporting our free 
society against all forms of totalitarianism that institutions remain 
free to examine these ideologies to any extent that will serve the educa- 
tional purpose of our institutions and not serve the purposes of the 
enemies of our free society.” 

The recommended speaker policy also said that those speakers who 
visit a campus in order to advocate ‘“‘any ideology or form of govern- 
ment which is wholly alien to our basic democratic institutions” 
should be invited only infrequently and when it would “clearly serve 
the advantage of education.” ‘The policy left it to the discretion of 
the trustees when such speakers might appropriately be invited and 
affirmed that “the administration of the Institution shall be respon- 
sible and accountable for visiting speakers on our campuses.” Further- 
more, the recommendation stated that each administration “will adopt 
rules and precautionary measures consistent with the policy herein 
set forth regarding the invitations to and appearance of visiting speak- 
ets.’ ° 

There was never much doubt that the General Assembly in special 
session would approve the proposal of the study commission. By this 
time the opponents of the law were numerous and prestigious.? In 
September the Charlotte Observer published a newspaper poll show- 
ing that a majority of the legislators in both Houses would probably 


8. Ibid. Moore, on February 11, 1966, interpreted this policy to mean that each 
prospective speaker should be judged by the administration on each state campus by 
four principles: (1) The frequency of this type of speaker on the campus should be 
considered. (2) The appearance must clearly show the advantages to education. (3) When 
permission is granted, there should be care exercised by the institution. (4) Campuses 
should not be exploited as convenient outlets of discord or strife (Charlotte Observer 
[Feb. 11, 1966]). 

g.Senator Barry Goldwater, for instance, made a public statement generally con- 
strued to be in opposition to the North Carolina Speaker-Ban Law of 1963. 
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accept the commission’s proposal. The special session met for only 
two and one-half days and on November 17 adjourned after amend- 
ing the 1963 law in the manner recommended in the study commission 
report. 

During its brief session the Legislature voted down quickly several 
other proposals designed to save the original act. One of these would 
have referred the commission report to the people in a public referen- 
dum. This effort and others failed in large measure because of Goy- 
ernor Moore’s political efforts, which were now completely supportive 
of the commission’s recommendations. ‘The Governor made his sup- 
port quite clear in a speech before the joint session during its first 
day on November 15. 

During the debate, several other amendments were introduced by 
proponents of the original law. One proposal introduced by Senator 
Robert Morgan would have required that the administration of each 
state college and university publish a monthly list, reporting all pro- 
posed speakers to its board of trustees. Former North Carolina Gov- 
ernor Luther Hodges entered the fray at this point and is reported 
to have directly urged several legislators on Tuesday evening and 
again on Wednesday morning to reject this amendment and to accept 
the commission report in toto. 

The amended law as adopted stated, in part: 

The board of trustees of each college or university which receives any 
state funds in support thereof, shall adopt and publish regulations govern- 
ing the use of facilities of such college or university for speaking purposes 
by any person who: 

(1) Is a known member of the Communist Party; 

(2) Is known to advocate the overthrow of the Constitution of the 
United States or the State of North Carolina; 

(3) Has pleaded the Fifth Amendment of the Constitution of the United 
States in refusing to answer any question, with respect to Communist or 
subversive connections, or activities, before any duly constituted legislative 
committee, any judicial tribunal, or any executive or administrative board 
of the United States or any state.1° 


The major difference between the amended law and the original 
act was that now the trustees of each institution would be responsible 
for developing the specific regulations concerning speakers falling 
within the three prohibited categories, instead of having a legislative 


10. Dickson v. Sitterson, 6, 7. 
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ruling automatically prohibiting all such speakers from ever appearing 
on the university and college campuses of the state." 

Although one can argue the case for the wisdom of this amend- 
ment on the grounds of better protection for academic freedom, the 
basic reasons for the amendment were nevertheless political. ‘There 
are two important political reasons why the law was amended. The 
first was the massive and successful effort made by many organizations 
and individuals to sway public opinion through persistent and orga- 
nized attacks on the law and through constant pressure on legislators. 

The second, and I think decisive factor, in the amendment of the 
law was Governor Moore’s decision to put the political power of his 
office behind the commission’s recommendations. Without the Gov- 
ernor’s support, which had been lacking in all previous attempts to 
amend or repeal, it is doubtful that the crucial moderate wing of the 
Legislature would have supported the commission report. Although 
it is risky to assess motives of high public officials, it seems likely that 
an important factor was the Governor’s need to support the recom- 
mendations of a commission which he himself had appointed. The 
North Carolina Speaker-Ban controversy, like all difficult political 
issues, descended from the lofty regions of moral debate and entered 
the arena of political gamesmanship. One of the rules of the game in 
American state politics is that effective chief executives do not lose 
initiative to their legislatures on important issues. 

Another practical reason for the expeditious legislative approval 
of the report was that the chairman of the commission, who presented 


11. The regulations adopted by the Executive Committee of the Board of Trustees 
of the University of North Carolina on January 14, 1966, were as follows (ibid., 8): 

1. All statutes of the State relating to speakers and the use of facilities for 
speaking purposes are to be obeyed. 

2. Only recognized student, faculty and University organizations are autho- 
rized to invite speakers. 

3. Non-University organizations authorized through official channels (e.g. Ex- 
tension Division) to meet on the campus are to be routinely informed that 
the use of facilities must conform to State laws. 

4. Student attendance at campuswide occasions is not compulsory. 

5. The appearance of speakers on campus does not imply approval or dis- 
approval of them or what is said by the speaker. 

6. As a further precaution and to assure free and open discussion as essential 
to the safeguarding of free institutions, each Chancellor, when he considers it 
appropriate, will require any or all of the following: 

a. That a meeting be chaired by an officer of the University or a ranking 
member of the faculty; 

b. That speakers at the meeting be subject to questions from the audience; 

c. That the opportunity be provided at the meeting or later to present 
speakers of different points of view. 
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the recommendations to the Legislature, was also the Speaker-Elect of 
the House. This was a fact which a politically astute governor like 
Dan K. Moore had not overlooked in appointing his commission chair- 
man. The fact that Representative Britt would, as House Speaker, 
wield great power over legislative committee assignments certainly 
added important political force to his moral defense of the commis- 
sion’s recommendations. 

The 1965 amended legislation represented a compromise. Neither 
proponents nor opponents of the original law were satisfied. ‘There 
remained a Speaker-Ban Law under which the administrations at state 
colleges and universities were required to formulate policies for visit- 
ing speakers and to submit them for approval to their boards of trus- 
tees. On the other hand, the politically sensitive state Legislature 
could no longer formulate and pass judgment on the speaker policies 
of state schools. Nevertheless, since trustees in North Carolina are 
selected by the Legislature, that body still maintained an indirect 
control over matters touching academic freedom. 


III 


Very soon after new speaker regulations were adopted by the trus- 
tees of the University of North Carolina under the authority of the 
amended Speaker-Ban Law, these regulations were put to the test. 
Students at the University of North Carolina at Chapel Hill invited 
Herbert Aptheker, director of the Institute of Marxist Studies, and 
Frank Wilkinson, head of the Committee Seeking to Abolish the House 
Un-American Activities Committee, to speak on their campus. The 
executive committee of the board of trustees voted 8 to 3 on February 
7, 1966, to rescind the invitation under the authority of the North 
Carolina Speaker-Ban Law.” 

On March 2, Wilkinson made two off-campus speeches at Chapel 
Hill, one from a sidewalk adjacent to the campus and one in a re- 


12. Wilkinson had originally been invited on January 14 by Roy James McCorkel, 
Jr., president of Students for a Democratic Society on the Chapel Hill campus. Aptheker 
was invited on or about February 1 by Paul Dickson, III, president of the student 
government at Chapel Hill, Ernest S. McCrary, editor of the student newspaper, The 
Daily Tar Heel, and George Nicholson, III, student chairman of the Carolina Forum. 
The invitation to Aptheker was endorsed by the faculty, the president, and the chan- 
cellor of the University. Subsequent to the negative decision by the executive com- 
mittee of the board of trustees, Chancellor Sharp called their decision an “unfortunate 


action.” 
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ligious meetinghouse near the campus. Following this, Acting Chan- 
cellor J. Carlyle Sitterson, who had replaced Chancellor Sharp, ruled 
that a tape-recording of Wilkinson’s speech could not be played on 
the campus and that his speech could not be read by someone else 
on the campus. On March g, Herbert Aptheker, following a speech 
on the Duke University campus, spoke to approximately two thousand 
students across a stone wall dividing the campus from the town of 
Chapel Hill. This performance was viewed by millions of Americans 
on network television.'* . 

Following rapidly upon the Aptheker-Wilkinson incidents, invita- 
tions were issued by student and faculty groups, with the approval of 
Acting Chancellor Sitterson on the Chapel Hill campus and Chan- 
cellor John T. Caldwell of the North Carolina State University at 
Raleigh, to a number of communist scholars. United States Commu- 
nist party chairman Gus Hall and North Carolina Ku Klux Klan 
Grand Dragon J. Robert Jones, both of whom had pleaded the Fifth 
Amendment before congressional committees, were invited to speak at 
the Raleigh campus. Neither accepted the invitation, however. 

On March 31, 1966, fourteen plaintiffs filed a suit in the U.S. 
District Court in Greensboro, North Carolina, seeking to enjoin the 
University trustees and administrations from enforcing the amended 
Speaker-Ban Law as it had been applied to Wilkinson and Aptheker 
and to have the law declared unconstitutional. Joining Wilkinson and 
Aptheker as plaintiffs in the suit were the president and the president- 
elect of the student body of the University of North Carolina at 
Chapel Hill, the editor of the student paper, The Daily Tar Heel, 
and several other leaders of student organizations. 

There were several arguments presented against the law. It was 
urged that the amended statute and regulations made pursuant thereto 
were unconstitutional because they prohibited speakers who had only 
used their constitutionally protected right to plead the Fifth Amend- 
ment. Also it was argued that the law represented an infringement 
of the First Amendment protections of free speech as applied to state 
action by the Fourteenth Amendment. By changing the 1963 law 
so as to transfer to the boards of trustees responsibility for enforcing 


13.Student Government President Dickson attempted unsuccessfully to defy Chan- 
cellor Sitterson’s orders by arranging large audiences for both Wilkinson and Aptheker 
on the University campus. In each case police officers prevented the meetings and 
the students and speakers then moved to off-campus property. Ibid., 15-18. 
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regulations requiring limitations on speech, the state government had 
not freed itself from the prohibitions of the First Amendment. 

Although it is clear that free speech is not an absolute right—I will 
not recite the well-known cases here—it is also clear that some criminal 
conduct must be associated with speech before it may be prohibited. 
What criminal act may result from speech is of course difficult to 
determine in advance. One standard used by the U.S. Supreme 
Court would suggest that in the balancing of public interest against 
private free-speech rights, it must be decided whether the “gravity of 
the evil, discounted by its probability, justifies such invasion of free 
speech as is necessary to avoid the danger.’ If one attempts to 
apply this standard to the Speaker-Ban Law, he should recall that this 
act denied a forum for speech not because the would-be speaker 
had advocated a dangerous or undesirable position but only because 
he is “known to be” a communist or to have pleaded the Fifth 
Amendment. 

This sort of prohibition was alleged by plaintiffs to be untenable 
because it would be impossible to predict what evil might flow from a 
speech which had not yet been given. The law represented, there- 
fore, a prior restraint upon free speech.° Also the Supreme Court 
had recently ruled that convictions on the basis of mere membership 
in organizations without any proof that the defendant himself intends 
to accomplish the aims of the organization by use of violence will 
not stand.1¢ 

It was argued, of course, that the First Amendment was not vio- 
lated by the Speaker-Ban Law because persons prohibited from speak- 
ing on the property of tax-supported educational institutions were 
free to speak elsewhere. The difficulty with this argument is that it 
groups all types of public property into a single category and fails to 
recognize that a university is, for instance, unlike a jailhouse alley. A 
university is a place that has been publicly dedicated to the pursuit 
of truth and the free expression of various conceptions thereof. 

One of the other important arguments of the plaintiffs in the 


14. Dennis v. United States, 341 U.S. 494, 499 (1951). 

15. Near v. Minnesota, 283 U.S. 697 (1931). 

16. Noto v. United States, 367 U.S. 290 (1961). In January, 1967, the Supreme Court 
invalidated portions of the New York Educational and Civil Service Laws which re- 
quired dismissal of public employees who were members of certain Communist organiza- 
tions on the grounds that the sections were too vague. Keyishian v. Board of Regents of 
the Univ. of the State of N.Y., 385 U.S. 589 (1967). 
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case went to the vagueness of the statute. The Fifth and Fourteenth 
Amendments provide due process guarantees which are violated when 
a statute is not sufficiently clear in meaning so that persons of average 
intelligence can know whether their activities are prohibited by the 
law.17 In the debates surrounding the act, the legislation was de- 
scribed, defended, attacked, and analyzed in so many different ways 
that it was clear in advance that reasonable men differed as to its 
meaning and application. Such phrases as “known members of the 
Communist Party” raised the question, “known to whom?” 

For almost two years this case was pending in the United States 
District Court in Greensboro. Finally, on February 19, 1968, the 
three-judge court unanimously declared the North Carolina Speaker- 
Ban Law and the regulations made pursuant thereto unconstitutional 
on the grounds that they violated the Fourteenth Amendment be- 
cause they were too vague. In support of its decision the court cited 
numerous Supreme Court cases which have held that statutory vague- 
ness, especially where the free speech protections of the First Amend- 
ment are involved, is ample justification for striking down a state law.18 

Although the court struck down the Speaker-Ban Law, it did not 
settle the major constitutional questions and problems which this law 
presented. If the North Carolina Legislature were subsequently to 
draw a statute limiting speech on state-supported campuses in such a 
way as to remove the ambiguity in the present statute, it is entirely 
possible that the court would uphold such a statute. 

In expressing its opinions on matters not immediately germane 
to the question of statutory vagueness, the court stressed the threat 
of a “Communist conspiracy” which “is dedicated to the destruction 
of freedom” and which attempts to accomplish its aims by “the use 
of college campuses” in order to have “an optimum chance of reach- 
ing and influencing a maximum number of young people.” The 
court also chastised a policy of bringing to a college campus speakers 
who are invited merely because they are controversial and therefore 
able to satisfy the “whimsical curiosity” of students. When students 
invite speakers, the court warned, “‘the pressure of audience appeal 


17. Lanzatta v. New Jersey, 306 U.S. 451, 453 (1939). Keyishian v. Board of Regents. 

18. The Court cited Connally vy. General Construction Company, 269 U.S. 385, 391 
(1926); N.A.A.C.P. v. Button, 371 U.S. 415 (1963); Smith v. California, 361 U.S. 147 
(1959); Small Company vy. American Sugar Refining Co., 267 U.S. 233 (1925); Elfbrandt 
v. Russell, 384 U.S. 11 (1966); Baggett v. Bullit, 377 US. 360 (1964); Whitehall v. 
Elkins, 389 U.S. 54 (1967); Keyishian v. Board of Regents. 
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may entail them to so prefer sensationalism as to neglect academic 
responsibility.” Indeed, the court suggests, such factors “apparently 
motivated the plaintiff students in the Spring of 1966.’ 

Throughout its decision the court stressed the right of the state 
to protect its people from the Communist threat and the corollary 
right of the state to limit speech on campus in order to guard against 
what the court saw as the danger of irresponsible speech. In fact, the 
court seemed to be issuing a warning that if university and college 
speaker programs were not “more balanced”’ and less filled with ‘“‘ex- 
tremists,” another “legislative response” might be expected.”° 

Advocates of a generous constitutional definition of free speech on 
college and university campuses and a correspondingly restrictive defi- 
nition of state power to limit such speech will find little comfort in 
the present judicial settlement of the North Carolina Speaker-Ban Law 
controversy. Although the specific law in question is now invalidated, 
most of the substantive principles of the supporters of this law remain 
unscathed. Insofar as courts ever do settle such matters, the basic 
right of state governments to influence significantly the content of the 
educational process at public higher educational institutions has been 
affirmed. National security interests are held to be valid determinants 
of when to limit speech on state-supported campuses. 

But such matters as these are not settled by a single court decision. 
The process of defining the limits both of free speech and of state 
power is a continuous process. ‘The question of where to draw the 
line between community protection and academic freedom will, in fact, 
be exacerbated by the rapid growth in our society of state-supported 
colleges and universities. We are now only in the early stages of what 
will be an increasingly urgent need to define the nature and scope of 
free speech in higher education. 

As with all such social needs, we will find the answer to this in 
temporary and proximate accommodations of conflicting values and 
interests. The courts will play the important but limited role of tem- 
porarily promulgating feasible “‘solutions” within the ample frame- 
work of constitutional law. But the courts are only part of a broader 
political process which continuously tests their decisions and presents 
new problems and alternative solutions. This process will bring into 


19. Dickson vy. Sitterson, 22-23. 20. Ibid. 
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dynamic interrelationship the differing values and interests of college 
students, professors, academic administrators, legislators, professional 
politicians, and many other groups and individuals with a stake in 
the constant and creative conflict between the values of the public 
welfare and academic freedom. 





Alfred O. Canon / A Negro Candidate for Mayor 
in the Urban South 


I. Political Background of “Memphis Down in Dixie” 


October 5, 1967, marked a significant turning point in Memphis 
political history in several important aspects: (1) the city was shifting 
from a Commission form of government to a Mayor-Council plan; 
(2) the new mayor and council were being elected for the first time 
under a run-off provision established by an act of the Tennessee Legis- 
lature; (3) a Negro attorney, A. W. Willis, who had been a two-term 
member of the ‘Tennessee House of Representatives, and one of ten 
Negro political leaders in the United States featured in Life magazine 
(October 13, 1967), was one of seven candidates for mayor. 

In spite of an active campaign in the white community and a Negro 
voter registration of 80,033, Willis finished fourth, polling 17,744 votes 
or 12.2 per cent of the total vote. Obviously, he did not receive any 
substantial percentage of the Negro vote. What conclusions may one 
draw from the results as they relate to the potential threat of the 
Southern Negro to break the white hold on local government in this 
region? 

Memphis has a population of 600,000, of whom 37 per cent are 
Negroes. It is located at the junction of three states and is the eco- 
nomic and cultural center of a predominantly agricultural region com- 
posed of western Tennessee, northern Mississippi, eastern Arkansas, 
and southeastern Missouri. Until recent years when manufacturing 
plants and distribution centers or sales offices were moved to Memphis 
from Eastern or Midwestern cities, the population was largely drawn 
from the “Deep South” and consequently reflected the racial attitudes 
of the area. Although the Negro only slowly achieved social equality 
in Memphis after the basic court decisions of 1954 and subsequent 
years, 1967 found not merely token but de facto integration of city 
schools, libraries, hotels, restaurants, golf courses, theaters, parks, city 
transportation, and other public and private facilities. 

Fortunately, the Negro had never encountered the problem of 


228 Alfred O. Canon 


being denied the right to register or to vote in Memphis. This political 
freedom was, of course, due at least in part to the methods employed 
by the Crump machine during its forty-four-year rule. 

E. H. Crump was easily the dominant political figure in Memphis 
and, to a lesser degree, ‘Tennessee politics from 1910, when he was 
elected mayor, until his death in 1954. His power was first challenged 
and then broken on the state level in 1948 with the successful race of 
Estes Kefauver for the U.S. Senate. A group of Memphis business and 
professional men, led by a hardware company executive, Edmund 
Orgill, opposed Crump in the 1948 senatorial race and then went on 
to elect Orgill mayor in 1955, shortly after Crump’s death. 

During Crump’s regime it was customary for Negroes in the city 
and county to be registered and voted as part of the machine’s strength 
at the polls. Some observers estimate that no more than 10,000 Ne- 
groes were ever registered prior to the first challenge to Crump in 
1948. A prime benefit to the Negro, therefore, was the clearly estab- 
lished precedent that he was entitled to register and to vote. There 
were no legal obstacles in his path, although it was necessary to register 
periodically and to pay a poll tax. These requirements were enforced 
against white and Negro, however, and there seems to have been no 
systematic campaign to prevent Negro registration or voting. 

In 1948, prior to the Kefauver campaign, there were an estimated 
seven thousand registered Negro voters in Memphis. During an inten- 
sive Negro registration drive, as many as 18,500 were probably regis- 
tered. By 1955, well before Negro voter registrations were taking place 
under court order in parts of the deep South, more than 35,000 Ne- 
groes, or 25 per cent of the city’s total registration, were qualified to 
vote. As a result of the introduction of a permanent registration sys- 
tem in 1949, and the virtual abolition of the poll tax, the Negro once 
registered could continue to qualify as a voter unless he stayed away 
from the polls for four years. By 1959 the number of registered Negro 
voters had increased to more than 50,000, and in the summer of 1967 
the total had risen to 78,655 as compared with 152,562 registered white 
voters. It was on the potential of this voting group that the New York 
Times could predict on August 9, 1967, that “with a heavy Negro bloc 
vote, Mr. Willis could lead the field in the October 5th election.” 
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II. Negro Candidates in Recent Past Elections 


Willis’ campaign for the mayor’s post was to a degree the culmina- 
tion of efforts which Negro candidates had been making for more 
than a decade in the Memphis political arena. In the 1955 municipal 
election, a Negro Baptist minister fell six thousand votes short of elec- 
tion to one of the four seats on the school board. In 1958, a Negro 
attorney polled 26,266 votes in an unsuccessful race for the state Legis- 
lature. 

By 1959, the Negro community was ready to make its strongest bid 
for elective office with a slate of candidates running for the school 
board, tax assessor, juvenile court judge, and the city commission. One 
of the candidates, Russell Sugarmon, Jr., native Memphian and grad- 
uate of Harvard Law School, had practiced law in Memphis since 
1956. At the age of thirty he entered the 1959 race for commissioner 
of public works with one partner, Ben L. Hooks, running for juvenile 
court judge, and a third partner, Willis, serving as a campaign manager 
for both candidates. 

As the Negro campaigns, especially the Sugarmon effort, mounted 
in intensity, there was great pressure during the summer in the white 
community to force some of the five white candidates to withdraw. 
One of the stronger white candidates did pull out (although his name 
remained on the ballot), and the successful candidate, William Farris, 
attorney and city personnel director, had the endorsement of both 
newspapers and many, although not all, of the “good government”’ or 
civic groups. Farris polled a total of 58,925 votes, and Sugarmon came 
in second with 35,348 votes. ‘The white candidate in third place, John 
Ford Canale, had 19,297 votes. ‘The 1959 election was of such intense 
interest, largely because of the racial overtones, that 129,870 ballots 
were cast—well over the previous high of 86,370 in the 1955 city elec- 
tion. 

Hooks, Negro attorney and Baptist minister, was defeated in his 
juvenile court race but was later appointed by Governor Frank Cle- 
ment to the Shelby County Criminal Court, the highest judicial posi- 
tion ever attained by a Negro in Tennessee. In August, 1966, Hooks 
was unopposed in his first bid for election to the judgeship. 

In 1960 a Negro was elected to the Shelby County Democratic 


230 Alfred O. Canon 


Executive Committee and became the first Negro to hold an elective 
office in Shelby County since the Reconstruction period. It was in 
this 1960 general election that A. W. Willis ran unsuccessfully for the 
Shelby County Quarterly Court in his first bid for a major elective 
ofice. ‘The thirty-six-year-old attorney was born in Birmingham, but 
had lived in Memphis since he was two. He was a product of the 
Memphis public schools, graduated from Talladega College, and ob- 
tained his law degree from the University of Wisconsin. After a period 
in the armed forces from 1943 to 1946, and his college education, Willis 
returned to Memphis to practice law in what became the first inte- 
grated law firm in Memphis. His business interests led him to be- 
come co-founder and president of a savings and loan association with 
assets of more than $2 million, and the president of a realty and 
mortgage company. 

In July, 1961, Willis became the subject of a bitter controversy in 
the city commission when Mayor Henry Loeb successfully blocked his 
appointment to the Memphis Transit Authority and prevailed upon 
the commission to accept another Negro appointee who was presum- 
ably more acceptable to the conservative or segregationist elements of 
the city. 

By 1964, Willis was ready to make his first successful political race. 
In the August 6 Democratic primary, he defeated three opponents in 
a race for the Tennessee House of Representatives, polling 24,726 
votes to a combined total of 39,038 for the three white candidates (who 
received 19,799, 17,680, and 7,559, respectively). In November, 1964, 
Willis went on to edge out a white Republican candidate by a vote 
of 97,373 to 94,668 and thus became the first Negro to serve in the 
Legislature from Shelby County since Reconstruction. 

He had the distinction in 1965 of being the only Negro member 
of the Tennessee Legislature, where he was a member of the Legisla- 
tive council and served on several key committees. As a first-term 
Democratic representative, he voted for a bill to strengthen milk price 
controls, a mental health “‘bill of rights’ act, a bill to extend truck 
length limits, minimum wage legislation, a driver re-examination bill, 
and a measure which gave Republicans control of the election com- 
mission in thirty-seven of the state’s ninety-five counties. During his 
tenure in the Legislature, Willis became chairman of the Governor’s 
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Committee on Human Relations and was vice-president of the Shelby 
Democratic Club. 

When Willis came up for re-election in November, 1966, he ran 
unopposed for one of the sixteen newly created state legislative dis- 
tricts and received 8,140 votes. ‘IT'wo other Negroes, J. O. Patterson 
and Russell B. Sugarmon, were also elected to the Legislature at that 
time. 


III. The 1967 Municipal Election 


It was in 1966 that Willis served as vice-chairman and director of 
the Program of Progress Committee, which recommended the mayor- 
council form of government. Although the incumbent mayor, Wil- 
liam B. Ingram, Jr., vigorously fought the change, the voters approved 
the new government charter amendment on November 8, 1966, by 
the wide margin of 56,808 to 39,211. The new mayor and the thirteen- 
member council were to be elected on October 5, 1967, with a run-off 
taking place, if needed, on November 2. 

As the campaign for mayor began, Willis cast his hat in the ring 
along with those of six other candidates. His white opponents included 
Mayor Ingram, former Mayor Loeb, two incumbent city commission- 
ers, Hunter Lane and Pete Sisson, County Sheriff William N. Morris, 
and Mrs. O. E. Oxley, operator of a small downtown airport. 

Willis announced a platform which called for revision of the tax 
structure and a possible increase in revenue, promotion of higher 
wages, establishment of a Small Business Administration and a Com- 
mercial and Industrial Commission, upgrading of educational and re- 
creational facilities, elimination of substandard housing, a step-up in 
the anti-poverty program, an end to racial discrimination, and the 
creation of a civilian review board for police. 

In talks to Negro voters, Willis challenged them to “shake off 100 
years of fear and inferiority because you’re black. This is a crusade 
that will lead to democracy and freedom.” Representative John 
Conyers, liberal Negro congressman from Michigan, came to Memphis 
to campaign for Willis because of his “desire to see Memphis break 
the cotton curtain and be the first major city in America to elect a 
Negro mayor.” 

From the beginning of his campaign Willis apparently assumed that 
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he would (a) get a significant portion of the Negro vote, and (b) that 
he would have to obtain 10,000 to 15,000 white votes in order to win. 
His campaign managers, Mrs. Russell Sugarmon (wife of his law part- 
ner) and Dr. Darrell J. Doughty, professor of Bible at Southwestern 
College, concentrated their efforts in organizing support in the white 
suburban areas of East Memphis. The intent was to convince both 
white and Negro voters that Willis could and would pick up white 
votes. To a certain extent Willis appealed to the conscience of the 
white liberal to show that a Negro had a chance to “prove himself” 
and his race as the top elected official of a Southern city: “I’m running 
to give the white folks the opportunity to free themselves of guilt, 
100 to 200 years of guilt and hypocrisy.” 

The real problem, which became more apparent as the campaign 
neared the final stages, was to prevent Negro voters from swinging 
to Mayor Ingram, who was working day and night in the Negro com- 
munity. Some Negroes joined the mayor’s campaign because of past 
and promised favors from the mayor. A good many Negroes probably 
resented the fact that Willis represented the successful and wealthy 
Negro group and thought that he had forgotten them. Others ques- 
tioned the possibility that any Negro candidate could win and wanted 
to cast their lot with a winner—even a white candidate—at Willis’ ex- 
pense. As Willis put Its 
This campaign is raising for the first time the real problem of racial in- 
feriority. ‘The Negro has been taught to be inferior. He thinks the white 
man’s ice is colder, his sugar is sweeter, his medicine is better. When I 
step out and say I want to be Mayor of the town, that’s way ahead of 
most Negroes’ thinking. They've first got to believe in themselves, they’ve 
got to believe that a Negro is capable of running the city. 


Willis repeatedly stressed his campaign platform (better education- 
al opportunities, such as a junior college, a system of kindergartens, 
an expanded anti-poverty program, open housing legislation, etc.) and 
told his Negro audiences, “Forget about I’m black and vote on that 
(i.e., the platform) and that alone.” 

Negro supporters of Mayor Ingram continued to press the theme 
that it was “impossible for you [Willis], or any Negro to become mayor 
of our city at this time.’”’ In a letter circulated by the Union Baptist 
Churches Association, which apparently represented ten Negro churches, 
two Negro ministers repeated a rumor which Willis continued to deny 
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without complete success: ‘““We are not saying that you have been paid 
$35,000 to divide the Negro vote as has been rumored on every corner 
and in the newspaper. We want to think that no member of our race 
would stoop to such a level as to use his own people to further his 
own selfish purposes.” 

As the election results were tabulated on the night of October 5, 
1967, it was obvious that the Negro vote was a big factor in the elec- 
tion—but not in the way anticipated by some observers. The two run- 
off spots were won by Loeb with 47,778 votes and Ingram who polled 
36,074. Sheriff Morris, endorsed by the Commercial Appeal, was in 
third place with 30,979; and Willis finished fourth with 17,744. Com- 
missioners Lane (endorsed by the Press Scimitar) and Sisson finished 
fifth and sixth with totals of 8,795 and 3,262. Mrs. Oxley trailed the 
field with 256 votes. 

In an interesting sidelight to the mayor’s race, three Negroes were 
elected to the thirteen-man city council. Two of the councilmen, J. O. 
Patterson, Jr., and Rev. James L. Netters, were chosen to represent 
districts having a predominantly Negro population. ‘The third council 
member, Fred L. Davis, librarian in the County Registrar’s Office, was 
elected by a vote of 9,934 to 8,718, defeating a white candidate in a 
district which was the nearest to being evenly divided between white 
and Negro registered voters, with 18,189 white and 16,309 Negroes. 

It was obvious that the turnout of Negro voters was light despite 
the fact that a Negro candidate was in the mayor’s race and that 
several others were seeking council posts. Van Pritchartt, Press Scim- 
itar city editor, commented on the fact that of the 80,033 Negroes reg- 
istered, 53 per cent voted as compared with more than a 61 per cent 
turnout of voters in the election as a whole. In predominantly white 
ward 57, the turnout was 76.5 per cent. 

The second key factor relative to the Negro vote was that Ingram 
received 54 per cent of the vote in the thirty-four predominantly Negro 
precincts, while Willis got only 37 per cent in the same area. As the 
Commercial Appeal commented on the day following the election: 


Perhaps the most surprising element in the race was the magnitude of 
Mayor Ingram’s victory in the Negro areas although there had been re- 
ports in the waning days of the campaign that the Mayor was forging 
ahead of Mr. Willis. The margin of the mayor’s support in the Negro 
community had been considered the biggest unpredictable factor in the 
race. 
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Out of a total of 159 precincts, Loeb carried ninety-three; Ingram, 
fifty-six; Morris, seven; and Willis, three. Willis carried one predom- 
inantly Negro precinct and two in mixed racial areas but came in 
second in all other so-called Negro precincts. (In the November 2, 
1967, run-off, Loeb, the winner, carried all of the white precincts, while 
Ingram swept all of the Negro precincts.) 

One of the “major surprises,” as the Memphis Press Scimitar put 
it in an editorial following the election, was the fact that Ingram got 
more of the Negro vote than did Willis: “The significant thing here 
is the destruction of the Negro bloc-voting myth. Individual Negro 
citizens obviously exerted their right of choice to a large degree.” 

How does one account for the relatively light Negro support which 
Willis received? ‘There are several factors which can be cited: 


1. Ingram ran a very well-financed campaign, concentrating on the 
Negro voters and stressing the jobs which he had given Negroes in 
his term as mayor. 

2. Negro ministers supporting Ingram were apparently successful 
in persuading many of their people that Willis could not win and that 
he had been paid by Loeb to enter the race in an effort to undercut 
Ingram. 

3. The rank-and-file Negro voters may have felt jealousy or resent- 
ment toward Willis and the NAACP leadership of which he was a part. 
Perhaps the “civil rights progress’ of the past decade in Memphis 
actually had little effect on the Negro who still worked for “five dollars 
” ‘The “average Negro’ may have identified more 
with Ingram and his “common man” approach than with the more 
wealthy Willis. Ingram had successfully built up his image as a defen- 
der of Negroes in his tenure as city judge and in his battles with the 
police. 

4. The Willis campaign was not as well financed, showing total 
expenditures of $12,382, and probably was not as effectively organized 
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as those of Ingram and Loeb. 

5. Willis and his managers may have erred in spending time and 
energy seeking white votes while failing to estimate correctly Ingram’s 
appeal in the Negro areas. There was a zealous attempt on their part 
to persuade the white liberals to support the “best qualified candidate,” 
but this idealistic approach may have ignored the more basic appeal 
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which Willis could have made to the Memphis Negroes to “‘stick by 
their own race.” 


Ironically, Willis may have suffered from a tendency on the part of 
the Negroes to think for themselves and to vote for the candidate who 
could do the most for them. In this instance, they apparently felt that 
Ingram would look after their interests more realistically than Willis. 
Whether or not this was a correct assumption, it seemed a significant 
factor in the failure to produce a Negro bloc vote. A large number 
of Negroes voted for a white candidate because he represented the 
type of leadership they wanted at city hall. In doing so they rejected 
one of their own race who was, at the same time, too radical for a 
great segment of the white community. Perhaps this was a sign of 
political maturity or it may have been an indication, as Willis put it 
after the election, “that the people who could most benefit, the Negro 
people, could not grasp the problems.” 





Lawrence E. Noble, fr. / Some Reflections on 
Political Change 


“I cannot help wondering why God created Col- 
oured people, seeing all the resultant difficulties 


caused thereby.” 


Quoted from a letter in Church Times appearing in New 
Statesman (December 22, 1967), p. 872. 


In Greene County, Tennessee, in 1899, the sentiments of the letter 
writer in the British Church Times sixty-eight years later would have 
had little immediate relevance. ‘There were 29,027 white people in 
Greene County and only 1,569 Negroes, 5 per cent of the population. 
In Greeneville, where Robert Rankin lived as a boy, the “nigger” 
problem was not of first magnitude, if of any magnitude. 

In 1900 in ‘Tennessee there were 480,246 Negroes, in the South 
7,922,969, and in the nation 8,833,994, 23.2 per cent of the popula- 
tion of ‘Tennessee, 32.3 per cent of that of the South, and 11.6 per cent 
of that of the nation. The South held 98.6 per cent of the Negro 
population of the nation, and only 6 per cent of the Negroes of the 
South lived in Tennessee.t_ Jim Crow was very well entrenched in the 
nation, and the nation was rural; state governments were strong. The 
national government’s revenues for 1900 were some $567 million, with 
a surplus over expenditures of $46 million. The national debt was 
$1.26 billion. There was no income tax amendment, there were no effec- 
tive civil rights laws. The Civil War had been over for thirty-five years. 
An accommodation had been made to the end of slavery and to the 
inception of the new degrading position for the Negro. Certainly 
there was little surface likelihood that a Greene County lad would 
play a vital role in the revolution that was to begin in earnest when he 
was past fifty years of age. 

The purpose of the following essay is to reflect on some aspects of 
the current revolution sweeping the world, and in particular in the 


1. The statistics in this paragraph are from U.S. Bureau of the Census, Historical 
Statistics of the United States, Colonial Times to 1957 (Washington, 1960). 
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United States, reaching as it does or will even the remote and unlikely 
place of Greene County. 

Political change ordinarily comes very slowly in the United States. 
The decentralized nature of the system is a major cause of this key 
characteristic. Supreme Court decisions are pronounced, but slowly 
and sporadically enforced. Congress passes laws which are honored 
often only in the breach. The enforcement machinery is localized, 
and this is an effective roadblock to change. Emotional issues related 
to race, to religion, to patriotism are especially slow to succumb to 
change. Views on these matters are baked into the local society, and 
the enforcement of decisions and laws in these fields is primarily in the 
hands of local people, even though they include officers and employees 
of the national government. 

The system is one of laws and not of men. The political leaders 
and opinion makers, especially in times of domestic strife, cry out 
over and over again for law and order, law and order. But this is too 
often the law and the order of the status quo in that community as 
seen by the local establishment, and perhaps most often reflects the 
views of a local majority. Smith v. Allwright outlawed the white pri- 
mary in 1944. Twenty-one years later Congress had to pass a law to 
give the Negro the vote in all elections, a right that had existed in 
the United States Constitution since 1870. Most schools in the South 
were still segregated fifteen years after Brown. Six years after Bible 
reading and prayer in public schools were declared to be a denial of 
the freedom of religion guarantee of the Fourteenth Amendment, in 
many communities across the nation the illegal practices continued 
on a large scale. 

Majority rule and minority rights are in special tension under such 
a government resting on a written basic instrument. What happens 
in effect is that there is no ultimate protection for the minority in 
the face of a determined majority. The positive law, and local prac- 
tice, become a force for the flouting of the basic law in which are em- 
bodied the minority rights. The urging to respect the law becomes 
mockery when this exhortation turns out to mean that the majority 
obeys the law which best suits its interests of the moment. In fact, a 
major role of law has always been to lock in the status quo in the 
name of order. When injustice is present in the system, the law be- 
comes a bulwark for the perpetuation of the injustice. 
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In the federal system presently in use in the United States these 
deplorable conditions with respect to individual rights are aggravated 
to an intolerable degree by twentieth-century shifts in some of the 
conditions of society and in the development of technology. ‘The 
United States is decentralized to the state level, and the state is 
basically a rural concept. An urban nation so arranged cannot with 
realism recognize or relevantly attack its domestic problems. The 
states as presently constituted are in actuality obsolete. “They cannot 
be improved enough to save them.? They must be laid to rest, and 
new concepts and institutions must replace them—those one-time effec- 
tive entities, the present states. 

Decentralization must be retained in such a sprawling and populous 
nation, but the decentralization must be to an urban institution. The 
old state lines must be erased, and new lines must be drawn around 
the large urban centers. Such a new arrangement will not mean less 
freedom and less popular control, but rather more of those cherished 
conditions. The rural fringes of each urban area will be properly and 
fairly represented in the decision-making councils. These rural inter- 
ests have no genuine cause for alarm at such a change in federalism. 
Hopefully, after the bitter lessons taught by the rural forces for so 
many decades, the urban interests will not abuse their rural friends 
as they were formerly abused by those same citizens. ‘The rural people 
may calm their feelings of alarm by observing a lesson taught by 
Southern blacks to Southern whites. Unless it is one of the many 
rationalizations for continued injustice, a strong force allegedly con- 
tributing to white reluctance to give elementary political rights to 
blacks has been the white fear that black political power would 
retaliate in anger against the whites for the decades and even centuries 
of white oppression. But where blacks in the South have finally 
come into positions of authority there has been no such abuse. The 
blacks in power respect the basic tenets of the political system. There 
is no evidence to suggest that rural forces would fare worse in urban 
hands than have white in black. 

The political impediments in the way of a rational and relevant 
federal decentralization are formidable. There seems little hope that 


2.One of many recent detailed proposals for improving the present system is in 
Committee for Economic Development, A Fiscal Program for a Balanced Federalism 
(New York, 1967). 
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formal measures of change on a large scale will take place in the fore- 
seeable future, if ever. ‘The goal must be sought by indirection and by 
informal changes. Initiatives have already begun from the national 
level. A needed element to hasten the coming of a viable federalism is 
in the field of local political leadership. Urban political and govern- 
mental institutions have the opportunity and the responsibility to pro- 
duce this vital leadership. The prospects, however, that such a hap- 
hazard, scattered, and undirected and unco-ordinated maze of urban 
centers will respond favorably in a reasonable period of time are not 
bright. 

The inherent localism, the uneven and uncertain movement of the 
political and governmental machinery to adopt the policy originally, 
and to enforce it effectively once the decision is taken, and the rural 
political basis of the urban nation, all combine with the uncertainty 
of minority rights in the face of powerful majorities and with the 
often perverted use of law for unjust ends to place in continued and 
serious jeopardy many of the basic rights of common and uncommon 
citizens alike. This is particularly true with regard to the weak and 
timid members of the body politic, and these weak and timid include 
at least the poor and the Negro, many of whom are one and the same. 
Who speaks for these people? Who defends them and pursues their 
rights and their deserts? 

Why does not the ordinary black citizen speak? Why does he 
need to speak for that which by right is his own? These questions 
have many partial answers. Complex factors are at the base of the 
failure to speak and the need to speak. One factor deserves attention 
here. That factor is fear. The role of fear in the realm of politics is 
a vital role of which European civilization has been aware for cen- 
turies. Fear of what? of whom? Physical fear? Fear of loss of what 
status and security one has, however small or great that might be? 
Fear forestalls from action those who need to act to assert their rights, 
or to demand their rights. In turn, fear enters into the considerations 
of those who have the power and often the responsibility to bestow 
those deserved rights. Into this paradox of fear enters fear in two other 
dimensions. 

Long experience has shown that men with power will move politi- 
cally to use that power when they are instilled with fear of the loss 
of that power. They will move negatively or positively, but they will 
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move. That they may be paralyzed by fear is also a possible reaction, 
but that is a negative response often temporary in nature. Paralysis 
does occur. The United States may in the late 1960’s be in such a 
state of paralysis on some domestic problems. Continued pressure will 
move the nation out of that state. Paralysis, spontaneous and tempo- 
rary, is no doubt healthier for the body politic than willful and per- 
manent indifference. 

The motives of these power holders for movement in the face of 
fear will be mixed, but fear itself will be a prime mover. These men 
fear to share or lose their power, and they will bring into play a 
calculus of fear in their efforts to determine how far to move, how 
much to give up and yet to continue to retain that power and all of 
its benefits and sweet pleasures. But these men of power who have 
rights and favors to bestow must be confronted ultimately with fear 
if they are to move. Reason is not enough to overcome their fear of 
loss of power. Apparently the system itself has not the inherent ratio- 
nality that will inform these leaders with reason and with prudence. 
They view appeals to compassion and justice as idealistic and academic, 
even naive. It is fear that pushes them over the brink and into the 
vortex of meaningful decision. 

Before they do in fact submit and determine to move positively 
toward justice and right, they will use another facet of fear. They will 
retaliate against those who make demands for a piece of power through 
the exercise of rights and privileges; they will threaten, hoping that 
fear thereby engendered will quiet the demands from below, either 
quiet them permanently, or at least postpone the day of action, per- 
haps into future generations when succeeding power holders will have 
to endure the agony and the tribulation of choosing to relinquish some 
power. 

This last resort to fear against those below, this final detour through 
the mazes of postponement and injustice, will fail when the final con- 
frontation of fear faces the power holders. This final confrontation 
must be presented from the fearful hosts below. These hosts are weak 
and inarticulate, so they must be led by extraordinary men, self-de- 
termined leaders inspired by the very tenets of the West which, twisted 
and contorted in the minds of the power holders, and poured now 
as a soothing pap, now as a sickening swill, into the mass mind through 
the education system and through the media of mass communication, 
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undergird the intolerable status quo against which the hosts finally 
move. ‘These needed leaders must have all the passion and compassion, 
the courage, the skill, and the rage, and even the madness by the 
standards of the mass middle, of unusual men in history in order to 
make effective the confrontation. 

A number of problems of organization are very difficult of solution 
for the seekers after justice and right. In the vast United States there 
is the difficulty of uneven development. Shortages of dedicated and 
courageous leadership, lack of funds and the organization and ma- 
terial brought by such funds, including effective communications, the 
unsophisticated and undisciplined nature of the hosts, and the formi- 
dable nature of the status quo give the situation an inherent uneven- 
ness. Experience suggests however that the actual naked confrontation 
with fear in one community, vividly conveyed through the wonders of 
technology to the entire nation, occasionally produces fear from the 
resulting threat of confrontation that is as effective as an actual con- 
frontation. This threat situation appears to be the exception, how- 
ever, and not the rule, and it cannot be relied upon for the acquisi- 
tion of the desired goals. 

This fear which one engenders in order to produce favorable politi- 
cal action is almost always associated with physical violence, or the 
threat of violence. Traditionally the political system of the United 
States has been thought to have non-violent change as a hallmark, slow 
change, orderly non-violent change. The system has been explained 
in terms of its purpose as one which mitigates and resolves recurring 
conflicts.* 

It can be persuasively argued that in the law and order system, 
the deliberate use of fear and its accompanying violence cannot be 
tolerated if the system is to endure. Few would probably dispute the 
assumption that an overwhelming majority of the people of the United 
States would disapprove of the use of violence as an instrument of 
policy through which to achieve the goals of the political system. How- 
ever, when the non-violent avenues of the system are used decade after 
decade with no appreciable results, when “business as usual” is the 
attitude of the decision-makers and their followers except for occa- 
sional fits of action caused by momentary pangs of conscience or some 


g.See Robert A. Dahl, Pluralist Democracy in the United States: Conflict and Con- 
sent (Chicago, 1967). 
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crisis, or by both, when “a long train of abuses and usurpations” leaves 
great hosts of citizens in despair and hopelessness as to the justice and 
utility of the system, when these and accompanying miseries build 
frustration into their lives, these people are forced to step outside the 
canons of the system in order to act. They do not have to wreck the 
system or clamor for an entirely new system. They can be accorded 
their just deserts through significant changes in the social and economic 
aspects of the present structure. But it must be admitted that signifi- 
cant changes are hard to extract under present conditions, for the 
status quo by its very nature discourages interest in change in itself in 
favor of interest in altogether different arrangements. In any case, 
regardless of the form of the results of change, acceptable change only 
can come for large segments of the society by their moving for a time 
outside, precipitating the confrontation, wresting the sought-after con- 
cessions, and then returning to whatever the new structure might be. 

The resort to fear and violence as political strategy is not looked 
upon as a necessary or desirable permanent or institutionalized char- 
acteristic of a rejuvenated system. Rather this strategy is a desperate 
move wherein deliberately destructive and negative techniques are 
employed for constructive and positive ends. The aim is to bring the 
society to its senses, to return its conscience to it, not to establish 
chaos and anarchy. Not even the most radical rebel leader is able to 
make a home for himself on the razor’s edge. The goals are social, 
economic, and political justice, the means are extreme, the most ex- 
treme, but the goals are honorable, and the strong conviction is that 
the ends justify the means. There is a willingness, a doggedness, to 
apply this extreme pressure until the goals are achieved, either piece- 
meal in rather substantial segments, or all at once. The system will 
have to accommodate itself to its own goals. The system cannot win 
the battle for the status quo and survive. Apparently it can learn this 
lesson only through undergoing some tragic experiences. 

To alternative suggestions of stepped-up and more imaginative 
political activity through accepted channels by these frustrated people, 
or by others working in their behalf, the record to date returns gloomy 
and discouraging prospects. Pressure groups for Negroes have existed 
for decades, and these have gallantly and skilfully fought the battles. 
Surface victories have been won, many of them in many fields, but 
after the hurrahs resounded throughout the land, the old conditions 
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continued in the most significant areas of daily living for the ordinary 
person. Victories have not even come in some of the most basic areas, 
such as housing and employment. But these pressure groups go on 
with perseverance, and they proliferate, all in the best national tradi- 
tions. ‘The system stymies them, slows them, and blunts and negates 
their most seemingly successful efforts, so that this avenue to change, 
while important as a necessary foundation for what must come, is by 
itself too gradual to be acceptable to those many “who have been 
down too long.” 

Political party activity as a road to justice is even less hopeful than 
pressure group action. History and the nature of the United States 
political system teach one clear lesson: they teach the Big Middle. ‘The 
ponderous political mass in the center, ideological in its non-ideology 
and pragmatism, monopolizing the traditional sources and tools of 
power, and cleverly pulling into itself policy innovations from the 
near fringes, has forestalled effective radical political action. The ex- 
treme right and the extreme left have been kept off balance, frag- 
mented, alienated, weak and ineffective. These groups through the 
years have come and gone, and made minor marks, but none has been 
able to become a permanent fixture from which a continuous and 
fruitful battle could be fought against the citadel of injustice, the Big 
Middle. Over the decades the major parties have tossed bones, but 
the constant postponement of more meaningful measures has finally 
brought a rejection of bones, and also a rage at the callousness of the 
Big Middle. There is no evidence that there is any change at hand 
or on the horizon, or over the horizon, that is likely to come about in 
this dismal political picture. 

The blacks and the poor are those segments of contemporary 
United States society for whom the traditional ways are no longer 
acceptable. The poor are victimized by the economic system. ‘The 
blacks are victimized by the matter of color. Since by its very nature 
the economic system as presently constituted cannot function without 
a bottom, a bilge, and since this least desirable of strata, the social 
and economic bilge, will hardly be sought out, the places at the base 
can most readily be filled by easily identifiable persons. The most 
obvious badge in this society is the badge of color. Hence the black 
is doubly victimized by the system. Color works against him at every 
level, and color in effect reserves for him a “natural” place in the bilge. 
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He is not alone in the bilge, however, and in fact is not in the majority 
there. The unplanned, wasteful, crazy-quilt, happenstance-like, socio- 
economic-determined educational system assures the black that the 
white poor will be there with him, in the segregated bilge. This is as 
it must be, for in fact there are not enough blacks to provide the 
necessary bottom for the economy. The present educational system is 
geared to produce the needed populace for the bilge. The nature of 
the economy will have to be changed before there is any motivation 
or necessity for radically changing the character of public education. 

Economic changes that must be effected before the problems of 
the vast hordes of dispossessed can be mitigated and then eliminated 
are those that are associated with what has been termed a mixed econo- 
my. The public sector must be considerably enlarged, especially in 
the area of a broadly defined concept of public utility, in an expansion 
of the concept of social services, and in selected areas of heavy indus- 
try. A degree of planning through which the system can become more 
rationalized is a necessity. ‘These and other changes will hopefully be 
accompanied by the policy of a guaranteed income. Until these or 
similar changes are effected, the masses of poor will remain on the 
outskirts of the nation’s economy. An economic place of decency and 
respect must be made for the poor of all races. This can only be 
done in a mixed economy where the public sector is large enough to 
provide a place for the present poor, and especially for the black, 
for whom the private sector is incapable of developing and sustaining 
the proper interest and support. 

‘The presence of the black in the white society provides the society 
with its greatest challenges and opportunities. ‘The problem has been 
and continues to be that the challenges are met with antagonism and 
negativism, or with formal gestures and surface action which only build 
false hopes later unfulfilled, leaving the problem more difficult of solu- 
tion than it was before the gestures were made. In the sixties the 
nation began to realize that the white South is not the sole culprit on 
the race issue. The Negro “problem” turned out to be a white problem 
of national scope. Experience in the United Kingdom and elsewhere 
suggests that this is an international white problem. In the future, of 
course, the roles are apt to be reversed, so that the minority whites will 
become the problem for the non-whites. At the present stage of this 
likely development, however, at least in the United States, the prob- 
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lem is one for whites. The whites brought the Negro here against his 
will, built a nation designed basically for Europeans and resting on 
European civilization. The United States is and always has been pri- 
marily European. People of color, whatever color, were not intended 
to have an equal role with Caucasians. History has confirmed this 
characteristic of the nation, confirmed it and clearly highlighted it. 
It is not always clear, however, just what status the whites had in 
mind for the people of color, other than an inferior status. The 
motives and reasons for this white attitude have also been unclear, or 
at least complex and varied. But these matters are well known to 
history. 

The present puzzle for many observers, and no doubt for all or 
most of the people of color, is the continuation of the white attitude 
in the face of much strong evidence in contradiction. Individual 
blacks by the thousands over the decades have demonstrated through 
their lives that blacks are in fact members of the human race, that 
they are not some lower form of creature. These blacks have shown 
that they can in fact live and thrive successfully within European 
institutions. Such examples have been numerous enough to convince 
us that they were not products of accident or fortune. Yet whites con- 
tinue to look upon this evidence as exceptions that prove the rule of 
general inferiority of the black mass. Hence the old institutions and 
traditions and attitudes are perpetuated virtually unchanged. One 
may point to court decisions and legislation, and “‘progress” in many 
areas of the life of the nation, and claim that we are moving slowly 
toward goals of justice and equality, but this “whistling in the dark” 
is simply a masquerade before the mounting and increasingly disturb- 
ing evidence to the contrary. The presently constituted institutions, 
public and private, are unable to accommodate the Negro as an equal. 
This situation is reinforced by a public education policy, by religious 
institutions, by a business community, and by a mythical attitude to- 
ward national history and destiny, all attractively and persuasively 
packaged and spread about by a remarkably effective set of communica- 
tion media instruments, all of which form a protective jacket of seem- 
ingly impenetrable qualities. Working from within this elaborate 
network of social arrangements, and through the institutions of such 
a structure, one would hardly with reason expect to produce significant 
changes which would require basic alterations in some of the condi- 


Reflections on Political Change 2477 


tions for which the entire system was designed and has been developed 
to foster and protect. 

It is therefore not surprising, only disappointing, that the nation 
has not adjusted itself to the presence of the Negro who has finally 
decided that he will no longer believe the white view of the Negro. 
Certainly the whites are to be congratulated on the efficiency with 
which they have been able to convince the Negro of black inferiority. 
The whites have been extremely clever in this matter, so much so 
that they have become complacent about it and have apparently out- 
smarted themselves in the process. It may well be that a white can 
never genuinely accept a black as truly worthy. Black may be too 
deeply rooted in the white man’s mind as a symbol of baseness, of 
uncleanliness, of unsanitary conditions, of a condition somehow less 
virtuous or worthy than white, or brown or yellow or red. In any 
case, and for whatever complex reasons, crisis conditions have devel- 
oped which seriously question the future of the society as it is presently 
structured. The black man has been forced to act outside the rules of the 
system in order to make the system respond. This situation is unpre- 
cedented. We have a long history of violence in the nation, but never 
have the seeds of violence been sown so heavily in terms of geographi- 
cal spread and intensity or concentration. The present situation is 
also different from others of the past in that it is informed by similar 
developments on an international scale. It forms the United States 
share of the global clamor for justice for all peoples. ‘The black peo- 
ple and the poor people now have friends and ideological support, 
and these people have justice on their side. ‘Theirs is a moral cause 
based on the loftiest principles of European civilization. They are 
acquiring leadership of the character necessary to take them before 
the seats of power, and they are developing tactics and strategies of 
action borrowed from fields of human activity other than politics. 

The United States’ political and governmental structure, its tradi- 
tional blueprint of federalism; its ludicrous national legislature based 
on anachronistic localism; its pompous and sluggish judicial system 
whose decrees are enforced or not as executive and administrative 
officers see fit; its chief executive struggling abortively to lead within 
a framework conceived almost two centuries ago; its two political 
parties concerned with the solidification of the status quo and playing 
at being serious opponents; its incredibly productive economic system 
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bent intently on just that, production; its superficial educational sys- 
tem prating the lessons of conformity and status quo; its communica- 
tion media prostituted to the goddess profit; its social arrangements set 
up on the basis of quantity and not quality; its religious institutions 
hell-bent on a competition in irrelevancy; such a system has no time 
or place for the poor or for the black. There is no noticeable move 
toward effective voluntary action for change. The neglected people 
are thus forced to move on their own. They will demand what they 
deserve, what is theirs by right. ‘They turn perceptively to the tactic 
and strategy of fear and violence, the ultimate resources after the con- 
ventional resources have been tried and been proved useless and barren 
of results, and even of hope. 

In the course of a single lifetime, devoted as it has been to the 
study and praise and practice of the principles of a total constitutional, 
legal, and political system that rests heavily on classic concepts of indi- 
vidual rights and justice, the system has finally ground to a halt and 
is foundering from a stubborn refusal to apply its own revered con- 
cepts to all its own people. The dispossessed hosts, however, are not 
so lacking in faith in the fundamental but unused and neglected 
tenets of the system that they will allow the system to languish and 
die. Rousseau used a phrase in a different context that describes the 
next stage in the development of the system: the system will be “forced 
to be free.”” This approach, which means that the society will have 
to grapple with unfamiliar strategies and tactics in a very agonizing 
and frustrating and perhaps hysterical manner, hopefully will result 
eventually in the admission that change must come, and in substantial 
and even radical innovations in the economic, social, and political 
aspects of society. The efficacy of fear as a political tool, and the in- 
herently absorbent character of the essentially accommodating system, 
can be the salvation of the system, and can raise it to a new level of 
compassion and justice. The future is in the hands of those who 
control the system. They and their supporters will finally determine 
whether the system will adjust and renew and become compassionate 
and creative, or whether it will be wrecked by their own narrowness 
and stubbornness. 


Charles B. Hagan / Cigarettes and Public Policy: 
The Inauguration of a New Policy 


I 


Recent scientific findings demonstrate that cigarette smokers risk 
a higher probability of ill health and earlier death than do non-smok- 
ers. These findings have been announced officially by several govern- 
ments; here the concern is with the announced findings of an agency 
of the U.S. government. 

Research connecting cigarette smoking with specific illnesses has 
been under way for some time. The most damaging evidence began to 
appear in scientific and medical journals just prior to World War II, 
and since then additional findings have continued to accumulate. The 
result has been public pressure to eliminate the consequences that 
could be produced by cigarette smoking. Many private organizations 
involved in activities relating to such health problems as cancer, heart 
disease, and bronchial troubles have pressed in the same direction. 
The Kennedy administration responded in 1961 with the appointment 
of a committee to investigate and report the situation. The report 
was made in 1964, following a similar one in Great Britain.1 

Before dealing with the findings of the American report,? it will be 
useful to examine the status of tobacco in the United States. Prior 
to these recent developments on the national scene, there had been 
some state legislation bearing on the sale of cigarettes. Before World 
War I their sale had been prohibited in a number of states, and the 
commerce clause of the national Constitution had been held not to 
be a barrier to state control of the sale of imported cigarettes. A cig- 
arette manufacturer in North Carolina had sent cigarettes in an open 
container to a retailer in Tennessee, a state that prohibited their sale. 
The retailer would place the open container on his counters and make 


1.Royal College of Physicians of London, Smoking and Health: A Summary of a 
Report Prepared by the Royal College (London, 1962). : 

2.A Report of the Advisory Committee to the Surgeon General of the Public Health 
Service on Smoking and Health, Public Health Service Publication No. 1103 (Wash- 


ington, 1964). 
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sales from it. ‘The obvious gambit was to take advantage of the immu- 
nity of interstate commerce from state regulation, a situation that had 
undermined state restraints in some cases. The ruling of the Supreme 
Court in this instance* allowed the state law to control the sales. The 
decision is interpreted as manifesting a public policy toward cigarettes 
prior to the immense popularity of cigarette smoking. Lingering evi- 
dence of this public attitude toward cigarettes exists in the legislation 
in many states that prohibits their sale to minors—legislation that 
would presumably be upheld against constitutional challenges under 
the due process clause of the Fourteenth Amendment. The rationale 
would have rested, prior to recent findings, in that general catchall of 
state authority, the police power, i.e., the authority of the states to 
provide for the welfare of its citizens. ‘The findings of the report are 
clearly of sufficient stature to support regulatory legislation grounded 
in protecting the public health. 

The popularity of cigarettes is usually traced to the enormous in- 
crease in sales during and subsequent to World War I. They were 
mainly sold to males, but in the late twenties, advertising by cigarette 
companies began tentatively to open up the market to women. Con- 
stant expansion of cigarette sales in the intervening years has been 
the pattern. Simultaneously with this increase in the use of cigarettes, 
there has been a decline in the use of smoking tobacco for pipes and 
in the sales of cigars. ‘This enormous change in the tobacco marketing 
pattern has its ironic aspect, as will be seen later in the findings of the 
1964 report. 

Elaborate sales organizations developed to market the raw tobacco 
output to cigarette manufacturers, and with this marketing process 
came large expenditures in advertising, an important feature in the 
competition between the companies in brand names. The raw material 
of the finished product, tobacco leaf, is produced in many states, and 
the crop involves heavy labor expenditures in time and effort. It is 
often said in tobacco-growing regions that it takes thirteen months to 
grow tobacco. It is often grown in small patches and sometimes is 
the main source of cash for its growers. In some areas the small 
farms are substantially self-sufficient, with the tobacco patch as the 
source of cash to purchase things that cannot be produced, such as 
clothing, household appliances, etc. 


3. Austin v. Tennessee, 179 U.S. 343 (1900). 
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Tobacco was designated as a basic commodity in agricultural legis- 
lation in early New Deal days,‘ and it has retained that status to the 
present time. In many states the number of growers and the peculiar 
position of tobacco in the income of small farmers combined as a 
critical influence in the decision-making process in agricultural legisla- 
tion. Overproduction has been a persistent problem, and controlled 
production the characteristic solution. Tobacco is also exported in 
substantial quantities and thereby has developed an independent im- 
portance in foreign trade—it is productive of foreign exchange. ‘The ex- 
cise tax on cigarettes has long contributed substantially to the revenues 
of the national government. A substantial portion of the retail price 
has always been the federal excise tax. In recent years the states and 
the cities have added their impositions, thus increasing the significance 
of cigarettes as a revenue item. These levies are often the bases for 
bond issues. Given the questionable moral status of cigarettes as evi- 
denced in the state legislation cited earlier, it has been difficult to con- 
duct public campaigns against the tax increases. Cigarette smoking 
was not essential and could obviously be considered a luxury by tax- 
imposing legislators. Moreover, advertising focused its appeals on the 
leisure facets of smoking. The fact that smoking became a habit not 
easily broken provided a certain market for the manufacturers and a 
stable source of income to the tax imposers. 

Any set of proposals that envisaged a substantial limitation on the 
marketing of cigarettes obviously had a built-in set of interests that 
would restrain policy makers. ‘The proponents of change would have 
to develop a base of attack that undercut the foundations of many 
existing practices. Moreover, the costs of the changes would be large: 
new sources of income for the farmers; new employment for members 
of labor unions; easy and profitable sales for manufacturers and retail- 
ers; and, last but not least, new sources of income for governments at 
all levels in the system. 

It would not be accurate to label the economic and political situa- 
tion of cigarettes as impregnable, but the operators of the existing 
system had many potential bases of support. Most segments of society 
(whether envisaged vertically or horizontally) had been embraced in 
one way or another, if not in more than one way, in the structure that 


4.It was included in the 1933 legislation. Public Law No. 10, 73d Congress, May 
12, 1933- 
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may be called the cigarette interest. ‘The opposition to the cigarette in 
some measure could be located in the sentiments that tied its use to 
immorality, but since more than a majority of the adult population 
was entwined, and many were quite obviously moral individuals, that 
route to the imposition of restraints was foreclosed. If the cigarette 
was to be restricted, a source of support had to be found that would 
cut across all segments of society and that would have an impeccable 
moral base. That base, it will be argued here, is the maintenance of 
the health of the population, and the supporting evidence is located 
in scientific findings, each of which has prestige in contemporary so- 
ciety. The remainder of this essay recounts the stages in the contro- 
versy in the United States to the present date. 


II 


One of the earliest studies to suggest the damages that can be traced 
to cigarettes appeared in 1939. Intermittent articles in various medical 
and scientific journals are to be found in subsequent years.’ The first 
major appearance of such findings in a popular journal is an article 
in Reader’s Digest in 1954 with a follow-up piece a year later. The 
many health organizations, with their varied specialties, began making 
judgments in the fifties. International exchanges began also, 1.e., re- 
search studies dealing with the correlations between cigarette smoking 
and various diseases and/or bad conditions in the physiology of smok- 
ers. New reports have continued to appear in scientific and learned 
journals. The first governmental report which directly challenged the 
use of cigarettes is the British report published in 1962. Prior to this 
date a demand for public action in the United States had been made 
to President Kennedy, who did not directly respond. However, the 
Surgeon General, the head of the Public Health Service in the Depart- 
ment of Health, Education, and Welfare, became active. Steps were 
taken that led to the appointment of a committee to appraise the 
findings connecting cigarette smoking with the health problems of 
those who smoked. The process of selecting the committee created 
unique problems. The report was finally made in 1964, and it marks 
a distinct stage in the public policy situation. A variety of govern- 


5.Each of the subject matter chapters in the report has a bibliography. Public 
Health Service Publication No. 1124 (1963) is a Bibliography on Smoking and Health, 


1958-1963. 
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mental and private activities thereby gained enough impetus to induce 
changes in the marketing situation with regard to cigarettes. Each of 
these activities merits some description as part of the new status quo of 
cigarettes. 

The British report of 1962 was made to the Royal College of Phy- 
sicians by a committee that had been appointed in 1959. The com- 
mittee’s assignment had been, “To report on the question of smoking 
and atmospheric pollution in relation to carcinoma of the lung and 
other illnesses.’’ Not all of its conclusions will be summarized here 
but the following may be cited: 


The benefits of smoking are almost entirely psychological and social. 
It may help some people to avoid obesity. There is no reason to suppose 
that smoking prevents neurosis. 

Cigarette smoking is a cause of lung cancer and bronchitis, and prob- 
ably contributes to the development of coronary heart disease and various 
other less common diseases. It delays healing of gastric and duodenal 
ulcers.® 


It is not the intention to examine the British report in any detail, 
but only to point to its ideological relation to the United States report 
of 1964. An examination of the two reports will show a close connec- 
tion in the types and character of findings. 

Events that preceded the appointment of the committee in 1961 
threw some light on the context in which the U.S. report was made. In 
1954 the cigarette manufacturing industry formed a research commit- 
tee (the Tobacco Industry Research Committee, subsequently renamed 
the Council for Tobacco Research—U.S.A.) to conduct investigations 
and to enable it to evaluate the findings in the many studies already 
made and the new ones that were being published. The council “‘sup- 
ports research through a program of grants-in-aid.” It has a scientific 
advisory board headed by a director who is an eminent scientist. The 
reports of the director include summaries of the findings of indepen- 
dent scientists subsidized with the substantial funds that have been 
made available for their researches. 

In the fifties long-standing organizations devoted to the study of 
human physiology and diseases, e.g., cancer, heart, and bronchial 
troubles; medical societies; and the institutes of health in the Depart- 
ment of Health, Education, and Welfare made grants for studies that 


6. Royal College of Physicians, Smoking and Health. 
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related to cigarette smoking. Parent-teacher associations and private 
health organizations began to take policy positions that warned of the 
dangers of smoking cigarettes. 

The general burden was that cigarette smoking was linked in some 
manner to all these ills. The findings are always quantitative and 
correlative. ‘There has not yet appeared a theory that connects smoking 
to disease in a cause-effect relationship of a simple character. The 
complexities of the variables and the variations in findings enable the 
opponents of control always to suggest that further research and test- 
ing is necessary to establish the base for a public policy. Some of 
these features will be examined below. Two conceded findings make 
trouble for the proponents of a change in policy toward cigarettes. 
First, not all cigarette smokers develop the illnesses that are asserted 
to be connected with cigarettes, although a high proportion of those 
who have certain illnesses do smoke. However, some who do not 
smoke have the illnesses. ‘The second problem emerges from the differ- 
ences in the quantities of illnesses in female and male smokers; usually 
fewer females are affected. ‘There are many hypotheses advanced to 
explain the variations, but they exist as an area of doubt for opponents. 

The difficulties of interpreting evidence correctly do not exhaust 
the case of the opponents of change. ‘They argue, and often the lead- 
ers of change agree, that it is not the government’s responsibility to 
decide for the individual whether he should smoke. The opponents 
of change make the proposition: even though it is the case that smok- 
ing cigarettes will probably shorten life and increase markedly the 
prospect of illnesses, the individual should still make the decision. 
Obviously this line of reasoning postulates a range of discretion in 
individuals that appeals to many who do not smoke. In none of the 
materials surveyed in the preparation of this paper has the reply been 
made that adults who continue smoking and become ill are costly to 
the society. The costs would appear in the form of failures to report 
for work, with the consequent loss in total outputs, in smaller outputs 
traceable to physical weaknesses that coincide with the habit of cig- 
arette smoking, and in the less tangible but nontheless greater demand 
that is made on hospital and physician’s time and skills—time and 
skills that may otherwise be devoted to illnesses that are not so firmly 
associated with individual behaviors that have predictable probable 
results. The obvious counterargument would be that the social and 
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personality consequences of smoking are worth the risks involved. The 
answers to these equations are not simple, and not merely because 
smoking is a habit that is difficult to overcome. 

The economic base of cigarettes ramifies in a number of directions 
in the economy. Mr. Bowman Gray, who was chairman of the board 
of R. J. Reynolds, appeared on behalf of his company and associated 
cigarette manufacturers before the Committee on Interstate and For- 
eign Commerce of the House of Representatives. He made the fol- 
lowing statement: 

The tobacco business is this country’s oldest industry, and millions of 
persons depend, directly or indirectly, upon tobacco for their livelihood. 
In 1964, some 500,000 farms—approximately 700,000 farm families—pro- 
duced tobacco which had a cash value of over $1.3 billion. The importance 
of tobacco to our foreign commerce and to our balance of trade has been 
pointed out frequently. Exports of leaf tobacco and tobacco products 
totaled more than $544 million in 1964. Indeed, the value of tobacco 
exports is equal to almost one-fifth of this country’s balance-of-payments 
deficit. Federal, State and local governments derived about $3.3 billion 
in tax revenues from cigarettes in fiscal 1964. The tobacco industry is 
clearly a vital sector in this country’s economy.* 


He did not point out that another program of the national govern- 
ment provided for control of the growth of tobacco as a basic com- 
modity. The controls date from the early New Deal and have been 
continued with greater regularity than for most of the “basics.” 
‘Twenty-one states have some connection with the growth of tobacco. 
In some of the same states manufacture of cigarettes is an important 
industry which, through the manufacturing process, relates organized 
labor to the output of cigarettes. “The marketing of the product coin- 
cides with the geographical area of the nation. The making of a politi- 
cal base for the industry is obvious. 

No state or locality is solely concerned with tobacco production 
and the subsequent stages of its processing. Moreover, the same com- 
munities whose economic livelihood is closely related to tobacco have 
members who fear the widespread habit of smoking. Not least among 
these are the parents of the youngsters whose future health is forecast 
in the medical findings. 

There is then the advertising angle. The press in all its forms has 


7.U.S. Congress, House Committee on Interstate and Foreign Commerce, Hearings 
on H.R. 2248, 89th Congress, ist Session, 1965, p. 283. 
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gained income from cigarette advertisements. Granted that advertis- 
ing cannot persuade a population to do something that it does not wish 
to do, the techniques can turn a potential desire into action. Magazines 
and newspapers gained revenues from cigarette manufacturers who 
were anxious to attract the customers of their competitors. The ap- 
pearance of radio and later television has been accompanied by in- 
creased expenditures for advertising, and more and more there has 
been a tendency to shift the burden of expenditures to television. 
Operators of broadcast stations were then faced with the ethical issue 
of timing the appearance of such advertisements. ‘The National Asso- 
ciation of Broadcasters became concerned with its “moral responsibil- 
ity,’ or at least the president of the association voiced such a view. 
Should cigarette advertisements be offered at the times when young 
people were watchers? Should the Federal Communications Commis- 
sion in its role as the responsible governmental agency seek to wield 
its authority so as to lessen the attractions of the cigarette by specify- 
ing the times at which such advertisements appeared? 

The Federal Communications Commission has also become in- 
volved through the application of its “fairness doctrine.” The stations 
broadcasting advertisements for cigarettes have been asked to grant 
time for materials countering the assertions about cigarettes. Some 
stations have occasionally done this, but the legal standing of the doc- 
trine has been challenged so that the practice is not universal. Several 
advertising practices have been discontinued, such as the featuring of 
athletes and very young people in conjunction with smoking cigarettes. 
These developments may more properly be tied to the code discussed 
below. 


bet 


It was in such a context that the Surgeon General appointed an 
advisory committee in 1961. Its report, as has been said before, was 
three years in the making. In his foreword, the Surgeon General said, 
in part: 

Few medical questions have stirred such public interest or created more 


scientific debate than the tobacco-health controversy. The interrelation- 
ships of smoking and health undoubtedly are complex. The subject does 
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not lend itself to easy answers. Nevertheless it has been increasingly ap- 
parent that answers must be found. 

As the principal Federal agency concerned broadly with the health of 
the American people, the Public Health Service has been conscious of its 
deep responsibility for seeking these answers. As steps in that direction it 
has seemed necessary to determine, as precisely as possible, the direction of 
scientific evidence and to act in accordance with that evidence for the bene- 
fit of the people of the United States. In 1959, the Public Health Service 
assessed the then available evidence linking smoking with health and made 
its findings known to the professions and the public. The Service’s review 
of the evidence and its statement at that time was largely focused on the 
relationship of cigarette smoking to lung cancer. Since 1959 much addi- 
tional data has accumulated on the whole subject. 

Accordingly, I appointed a committee drawn from all the pertinent 
disciplines, to review and evaluate both this new and older data and, if 
possible, to reach some definitive conclusions on the relationship between 
smoking and health in general. The results of the Committee’s study and 
evaluation are contained in this Report.® 


Since this is a study of the policy-making process and the signifi- 
cance of scientific findings to that process, the background of the selec- 
tion of the committee is of some concern. It has been indicated that 
studies linking cigarettes with lung cancer existed, and the Public 
Health Service had shared in the development of the information. 
The creation of another committee had further implications for future 
developments in public policy, and if that policy restricted the market- 
ing of cigarettes it was obvious that the operators of the political system 
of the United States would be drawn into the process, for they would 
play a significant role in the formation of any new rules. 

The major operators of the American political system are many, 
but for a significant change in national policy the president and the 
Congress will almost certainly become involved in any one of several 
ways. The proponents of change in policy toward cigarettes obviously 
were aware of many of the rules of that game. In 1961 the presidents 
of the American Cancer Society, the American Public Health Associa- 
tion, the American Heart Association, and the National Tuberculosis 
Association sent a letter to the newly elected President, John F. Ken- 
nedy, urging “the formation of a Presidential commission to study 
the widespread implications of the tobacco problem.” 

While no action was taken by the President, representatives of the 


8. Surgeon General’s Report, p. v. 
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organization met with the Surgeon General. The Surgeon General 
“shortly thereafter proposed to the Secretary of H.E.W. the formation 
of an advisory committee composed of outstanding experts who would 
assess available knowledge in this area (smoking vs. health) and make 
appropriate recommendations. .. .” A few days later (June 7), the 
Surgeon General stated that he was going to establish ‘an expert com- 
mittee to undertake a comprehensive review of all data on smoking 
and health.” The President later in the same day at his press confer- 
ence acknowledged the Surgeon General’s action and approved it. A 
couple of weeks later the Surgeon General met with several organiza- 
tions (some of those listed above) with the notable addition of the 
‘Tobacco Institute, the Federal Trade Commission, and the President’s 
Office of Science and Technology. In this meeting several matters 
were agreed upon: (1) the committee’s work would be divided into 
two stages, one to be an assessment of the evidence and the second to 
be recommendations, and (2) it was agreed that the second stage went 
beyond expert findings and would involve other governmental agencies. 

A few days later a list of 150 names was compiled of persons quali- 
fied to perform the tasks assigned. Later this list was pared by the 
organizations, any one of which was allowed to “‘veto any of the names 
on the list, no reasons being required. Particular care was taken to 
eliminate the names of any persons who had taken a public position 
on the questions at issue.’ From the refined list of the Surgeon Gen- 
eral were selected the persons to execute the first step in the evaluation. 
Eleven persons were associated with the first phase of the work, with 
the Surgeon General as chairman. The various members were selected 
with certain competencies in view. The second phase was to follow 
upon the report of this first group.® 

Several comments are relevant. The considerations and the ten- 
sions that accompanied this selection process made it obvious that the 
findings would carry considerable significance for future policy. And 
the interested parties or organizations were granted important roles in 
the selection process. Those persons who had engaged in the research 
that developed the challenging findings were eliminated from partic- 
ipation in the evaluation of the evidence. Finally, the President was 
reluctant to become the direct sponsor of the undertaking. The politi- 
cal system was operating in a typical manner. 


g.Ibid., pp. 7-8. 
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The report elaborates the meanings to be attached to the concept 
of cause. However, that will not be discussed here, except to note that 
there inheres in the varying conceptions enough ambiguity to allow 
the proponents of restrictions to argue that cigarettes caused illnesses 
and premature deaths, while the opponents of restraint could assert 
equally that no causal connections had been shown. The report’s sum- 
mary rests with the following definition: 


The word cause is the one in general use in connection with matters 
in this study, and it is capable of conveying the notion of significant, 
effectual, relationship between an agent and an associated disorder or 
disease in the host. 

Among the other findings are the following: 


In view of the continuing and mounting evidence from many sources, 
it is the judgment of the Committee that cigarette smoking contributes 
substantially to mortality from certain specific diseases and to the overall 
death rate. 

Cigarette smoking is causally related to lung cancer in men; the magni- 
tude of the effect of cigarette smoking far outweighs all other factors. The 
data for women, though less extensive, point in the same direction. 

Cigarette smoking is the most important of the causes of chronic bron- 
chitis in the United States, and increases the risk of dying from chronic 
bronchitis and emphysema. A relationship exists between cigarette smok- 
ing and emphysema but it has not been established that the relationship 
is causal. ... 

It is established that male cigarette smokers have a higher death rate 
from coronary artery disease than non-smoking males. Although the caus- 
ative role of cigarettes in deaths from coronary disease is not proven, the 
Committee considers it more prudent from the public health viewpoint to 
assume that the established association has causative meaning than to 
suspend judgment until no uncertainty remains... . 

The habitual use of tobacco is related primarily to psychological and 
social drives, reinforced and perpetuated by the pharmacological actions 
of nicotine... . 

Social stimulation appears to play a major role in a young person’s 
early and first experiments with smoking... . 


These statements do not include all of the findings of the commis- 
sion, but the others only expand or modify them. The over-all general 
conclusion is conveyed in the following judgment: Cigarette smoking 
is a health hazard of sufficient importance in the United States to 
warrant appropriate remedial action.'° 


10. I[bid., pp. 31-33. 
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The solomonic character of that remark does not destroy its asser- 
tion that some kind of remedial action is necessary, but the character 
and elements of that action are not indicated. The range of possi- 
bilities for remedial actions is immense, beginning with the distribu- 
tion of learned reports such as this one and moving to the other 
extreme of heavy criminal penalties for the marketing of cigarettes. 
Congressional and state legislative responses are obviously possible, and 
there are actions by the administrative agencies that could affect the 
distribution of cigarettes in many ways. 

The irony, suggested earlier, rests in the finding that while illness 
is found more frequently in pipe and cigar smokers than in non- 
smokers, neither form of smoking even closely attains the harmful 
effects of cigarettes. The original smoking devices are less harmful in 
substantial measure than the most recent device, and that is the case 
with or without the wide use of the filter. 

The response to the report has been manifold. The industry con- 
tinued and expanded its grants for research. The manufacturers of 
cigarettes adopted a code governing the contents of advertisements for 
cigarettes and appointed Robert B. Meyner, former governor of New 
Jersey, as the administrator with a five-year contract at a fixed salary 
and funds for a staff. ‘The code specifies in considerable detail rules 
about the contents of advertisements. Governor Meyner has complete 
authority to approve or disapprove advertising messages. The rules in 
the code compel the cigarette manufacturing firms to discontinue cer- 
tain messages, notably those aimed at persons below the age of twenty- 
one, those involving free distribution of cigarettes to students, and 
those designed to make smoking seem attractive to minors. Advertise- 
ments had to be submitted to the administrator prior to being used. 
The jurisdiction of his agency, as stated by Meyner, “‘includes labelling, 
it includes practically all promotional efforts.’’1 

The National Association of Broadcasters modified its code to as- 
complish substantially the same results. However, the code of the NAB 
could not compel compliance with its terms by the member stations 
and firms. The changes introduced by the tobacco industry in creat- 
ing the code altered the conditions of cigarette advertising in a sub- 
stantial manner. The modifications could in part be traced to the 


11. U.S. Congress, Senate Committee on Commerce, Hearings on S.559 and S.547, ist 
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potential entry of the Federal Trade Commission into the field. That 
body’s activities will be recounted below. 

The total response of the cigarette firms was not incorporated in 
the code. The Tobacco Institute and the trade association of the 
manufacturers challenged the findings of the report and, on behalf of 
the industry, gave funds to the Council for Tobacco Research—U.S.A. 
The council in turn made grants for research to many different organi- 
zations and individuals, the American Medical Association for one. 
The grantees were in control of the research undertakings financed by 
the grants; the results belonged to the researchers, and no effort was 
made to control the results. ‘Thus, the Tobacco Institute and its mem- 
bers prepared papers and made speeches that usually attempted to 
counter the propositions and proposals of the groups that were sup- 
porting developments in public policy to restrict the use and marketing 
of cigarettes. 

The governmental response to the report took many directions. 
Programs for informing school children were developed by health 
agencies in co-operation with school agencies. A few states, including 
New York, enacted legislation imposing restrictions on the marketing 
of cigarettes; but, as will be related later, congressional legislation 
voided such enactments, at least those dealing with adults. It is as- 
sumed here that state legislation prohibiting sales to minors remained 
effective. “The expansion in the use of vending machines to sell cig- 
arettes facilitated the acquisition of cigarettes by minors, even though 
sales to them were prohibited by state laws. Some vendors agreed to 
locate their machines where minors were unlikely to congregate, but 
that obviously did not completely meet the problem. The posting of 
warning signs on machines was another means of coping with the situa- 
tion. Nonetheless, parents often gave cigarettes to their children in any 
case, and the children could purchase cigarettes for their parents. 

Many agencies of the national government had connections with 
cigarettes in one way or another, but their positions demonstrated 
considerable ambiguity. The agencies with ties to the production and 
distribution of cigarettes were the Department of Commerce and Agri- 
culture: the former simply as the general exponent of the views of 
management and ownership, and the latter as the exponent of the 
tobacco growers. In rather general terms, each responded as might 
have been expected. 
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It has been pointed out that President Kennedy did not directly 
sponsor the creation of the committee in 1961, although he gave it 
support in a later press conference. By the time the report was made 
(1964), President Johnson was in office, and has rarely referred to the 
matter in his public statements and speeches. In fact, he sent a health 
message to Congress on February 10, 1964, in which there was no 
mention of the report. In a press conference on March 8 he responded 
to an inquiry by pointing out that the report had not been made a 
government report, by which he seems to have meant that the results 
had not been governmentally approved.’* ‘The President’s office has 
never opposed legislation to control the marketing of cigarettes, and 
the incumbent did sign the legislation enacted by Congress in 1965. 

The report has been adopted by HEW as stating proper find- 
ings, and it has become the base for a number of activities in a variety 
of agencies. Not unexpectedly the subdivisions of HEW have been 
greatly influenced. The Public Health Service has been a vigorous 
proponent of action on behalf of a number of governmental activities, 
and the Surgeon General has played an active role as a speechmaker. 
Conferences have been sponsored in which conclusions and recommen- 
dations have been made, and when Congress began to consider legisla- 
tion PHS provided useful witnesses in favor of some kind of control. 
PHS has also been associated with a large number of private and 
governmental agencies in the National Interagency Council on Smok- 
ing and Health, organizations of people engaged in public school and 
college health work, cancer and heart groups, the Children’s Bureau, 
and others. The council has been active in pressing for additional 
research and publicizing the findings. 

Other departments in the executive branch responded to the situa- 
tion in different ways. The Department of Agriculture, in some ways 
a representative of tobacco growers, sponsored increases in appropri- 
ations that would provide for research in the varieties of tobacco and 
the leaf properties that might decrease the potential harmfulness of 
tobacco. The Department of Commerce submitted an equivocal letter 
in response to the request of a congressional committee for its views. 
The department conceded the existence of an important report, but at 
the same time it seemed to say that existing agencies were proceeding 
in proper fashion and were doing an entirely adequate job. 


12. Science (March 27, 1964), p. 1418. 
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The Federal Trade Commission, which generally supervises com- 
petitive practices and advertising claims, has tangled with cigarette 
advertisers in various ways. It had succeeded in stopping the so-called 
tar and nicotine contests in which advertisers claimed decreased quan- 
tities of both in their cigarettes. The report provided findings and 
conclusions that became the basis for renewed activity on the part of 
the FTC, which issued an order restricting ‘“‘positive’’ claims in the 
advertising of cigarettes and for the first time required assertions about 
the dangers of cigarette smoking in advertisements and on cigarette 
containers. ‘The commission issued an elaborate justification of the 
legality of this novel warning device, ordered effective as of July 1, 
1965. Since Congress had legislation under consideration in early 1965, 
the chairman of the Senate committee requested postponement of the 
effective date of the order. The FTC agreed, and subsequent legisla- 
tion prohibited the commission from taking action before 1969. Con- 
gress, however, has engaged in activities related to the report. The 
major result has been the legislation of 1965, which will be discussed 
below. 

Members of Congress have responded in ways which parallel the 
situation among the public at large. Some of them have rejected the 
findings on much the same bases as those suggested earlier, and in 
some instances the response correlates with the tobacco interests of the 
constituency. Some congressmen, especially former Senator Neuberger 
(D. Ore.), have been active proponents of legislation to restrict cig- 
arette sales. Since Congress enacted the legislation, it is obvious that 
more of its members favored “restraints” than opposed them. But 
the contents of the legislation display a number of compromises. It 
is not amiss to predict that more restrictions are likely in the near 
future if the research findings continue to support them. 

Several members of each of the houses introduced bills to develop 
a public policy that seemed inherent in the report’s conclusions. Each 
house conducted hearings—in the Senate by the Committee on Com- 
merce, chaired by Senator Magnuson (D. Wash.), and in the House 
by the Committee on Interstate and Foreign Commerce chaired by 
Oren Harris (D. Okla.). Each committee made a report favoring 
legislation, and the enacted legislation was the outcome of a conference 
between the two houses. There were differences of considerable im- 
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port in the different enactments, but the concern here is with the 
final enactment. 


LY 


The new law is called the “Federal Cigarette Labeling and Adver- 
tising Act.”?8 ‘The establishment of “a comprehensive Federal program 
to deal with cigarette labeling and advertising with respect to any 
relationship between smoking and health” is the goal, and the means 
to that end is to be achieved by warning the public “that cigarette 
smoking may be hazardous to health by inclusion of a warning to that 
effect on each package of cigarettes.” A second goal was to protect 
the national economy by prohibiting “diverse, nonuniform, and con- 
fusing cigarette labeling and advertising regulations with respect to 
any relationship between smoking and health.” The latter provision 
obviously is intended to avoid the existence of a variety of regulations 
that might result from the exercise of the state’s authority to protect 
the health and welfare of its citizens. It has been pointed out above 
that New York had already enacted legislation, and obviously other 
states might have followed the lead. As a result the manufacturers 
may have had to make containers for each. The congressional legisla- 
tion is made applicable to all territories of the United States, but cig- 
arettes intended for foreign sales are exempted from the packaging 
requirements. Imported cigarettes must comply with the statutory re- 
quirement. 

The definition of cigarettes is comprehensive: 


1. Any roll of tobacco wrapped in paper or in any substance not con- 
taining tobacco, and 

2. any roll of tobacco wrapped in any substance containing tobacco 
which, because of its appearance, the type of tobacco used in the filler, or 
its packaging and labeling, is likely to be offered to, or purchased by, con- 
sumers as a cigarette described in the preceding clause. 


The statute requires the following statement to be on all the packets 
of cigarettes offered for sale in the United States: “Caution: Cigarette 
Smoking May Be Hazardous to Your Health.” The statement must 
be given a conspicuous location in legible type, contrasted by typog- 
raphy, layout, or color with printed matter on the package. The 


13.P.L. 89-92, U.S., Statutes at Large, LXXIX, 282 (1965). 
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wording, its location, and other details were different in various drafts 
of the legislation, and the above is the agreed upon formula. ‘The 
proponents of stronger legislation wished the statement to use the verb 
“is” rather than the milder version “may be.’ The verb has the 
burden of carrying the quality of the finding on which the legislation 
ultimately rests. It has been pointed out that the finding is a statistical 
one, and that all who smoke do not develop the illnesses which are 
conceived to be the grounds for informing the smoker. Other discus- 
sions related to the location of the statement on the container. At 
different times the statement was to appear on the larger side of the 
containers, but the final version did not in fact specify this, with the 
result that the formula is now carried on one of the narrow sides. 

There are also provisions that relate this legislation to other 
agencies and their policies. ‘These provisions prohibit the requirement 
of any other statement on the package, and in addition the law reads, 
“No statement relating to smoking and health shall be required in the 
advertising of any cigarettes the packages of which are labeled in con- 
formity with the provisions of this Act.” ‘These clauses are designed 
to restrain the Federal Trade Commission from pursuing its projected 
plan of controlling the advertising of cigarettes. In the course of de- 
veloping the legislation the possibility emerged that the control of 
cigarettes might become an assignment of the Office of Public Health 
in connection with its administration of food and drug legislation. 
One of the statutes administered by that subdivision of the Department 
of Health, Education and Welfare is the Hazardous Substances Label- 
ing Act. The potential implications of such a situation must have had 
its terrors for the tobacco industry. But Congress eventually withdrew 
that possibility in favor of the above controls. 

The possibility of Federal Trade Commission activity in the exer- 
cise of its authority over advertising is also controlled in the legisla- 
tion. The statute prevents the requirement of any statement about 
smoking and health in advertising if the container has the required 
statement. The act does not limit the authority of the FTC ‘with 
respect to unfair or deceptive acts or practices in the advertising of 
cigarettes ...,” and it also explicitly denies that it makes a decision 
as to the authority of the Commission “to require an affirmative state- 
ment in any cigarette advertisement.” The authority of the commis- 
sion to issue positive requirements in advertisements generally is 
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broader than the immediate issue of cigarettes, and the matter is not 
resolved. 

The two agencies, the Department of Health, Education and Wel- 
fare and the Federal Trade Commission, are required to make reports 
to Congress on developments in knowledge about the effects of cig- 
arettes and the practices in advertising and marketing of cigarettes. 
It is difficult to avoid the inference that Congress was unwilling to 
resolve some implicit problems by these two provisions. 

It is also probable that the required statement on the container 
solves another problem for cigarette manufacturers. There has been 
litigation instituted by smokers against manufacturers, assigning re- 
sponsibility to the manufacturers for failure to inform cigarette con- 
sumers of the dangers inherent in smoking. The liability is to be 
found in the common law of negligence, if it exists. It would seem 
that the statement on the containers would remove any liability there- 
after for such manufacturers. Purchasers are advised of the dangers 
involved in smoking, and therefore they make the decision to engage 
in the act after information has been made available. 

One of the common remarks appearing in the discussion of restric- 
tions on the sale of cigarettes is the unwillingness of the lawmakers 
to deny persons the privilege of smoking. The inference is that the 
consumer is entitled to make the decision as to his future health 
chances. On first sight that seems to be a satisfactory resolution of the 
ethical problem, but does this situation differ from the use of other 
materials dangerous to users and where prohibition is the usual policy? 
For example, it is difficult to see the difference between smoking cig- 
arettes made of tobacco and those made of marijuana, especially since 
recent findings show that the latter may not have unhealthy conse- 
quences. 

The enforcement of the new policy on cigarettes is lodged with the 
attorney general acting through the district attorneys. Violation of the 
statute is made a misdemeanor, and private injunctions are available 
in some situations. The reports that are required of the two agencies 
make it certain that the issues will be raised again in 1969. Already, 
members of Congress have introduced additional measures to extend 
controls. It is evident that the status of cigarette smoking is not yet 
fixed for the future. Already the “tar derby” is under way again. The 
Federal Trade Commission has now developed a smoking machine 
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that permits it to measure precisely the quantities of tar and nicotine 
in cigarettes, and the cigarette companies are permitted to quote these 
quantities in their advertisements. Undoubtedly other developments 
are yet to come. 


V 


There are many tribulations in forming public policy, even in less 
complicated areas than tobacco. In other areas the economic interests 
at stake are neither so huge nor so diverse and the scientific findings 
are more precise, i.e., more acceptable to those who have to interpret 
their implications for public controls. In the instance of cigarette 
smoking, the findings are complex and difficult to follow. The statisti- 
cal base may be excellent; certainly most experts in the medical fields 
involved are persuaded that the quantitive evidence is too overwhelm- 
ing to go unheeded. Opponents urge a simpler theory of causation 
and rely on the incapacity of statistical findings to do the work of an 
adequate closed system. 

The political process has been geared closely into the operations of 
the private industry by allowing those who are affected in various ways 
to participate in the ongoing stages of working out compromises. The 
political parties have not played a distinctive role, but there has 
emerged a fairly cohesive aggregation of those who gain financial bene- 
fits by the manufacture and sale of cigarettes. There is also a differ- 
ently structured aggregation that operates in opposition. The legislative 
outcome can be viewed as the manifestation of the temporary weighting 
of the respective strengths of the participants. The next stage may 
be different, and more extensive controls may be confidently predicted. 
Scientific findings in the areas of public health may work slowly, but 
they seem the likely victors. 





Robert E. Clute / Fundamental Rights in the 
African Commonwealth 


In a study such as this there is a temptation to treat in detail the 
specific provisions of the African constitutions and the resultant case 
law. However, numerous legal studies have been published on these 
developments and a replication of such research would seem to be of 
little value. The purpose of this work is rather to examine the opera- 
tional environment and the political structures of those former British 
territories which now make up the African Commonwealth in an ex- 
ploratory search for possible causal factors molding such developments. 
Individual events under survey are not considered to be exhaustive 
descriptions of the political scene in sub-Saharan Africa, but are re- 
lated as being illustrative of the major trends and realities effecting 
the growth of fundamental rights and constitutionalism in the African 
Commonwealth. 


Developmental Problems 


Sub-Saharan Africa, unlike developing areas with more advanced 
indigenous cultures and a longer history of statehood, must undergo 
a rather drastic and complete transformation of society which will 
subject the inhabitants to considerable social strain for some time. 
This is particularly true since in the African Commonwealth the pro- 
cess of nation building and modernization occur simultaneously under 
a forced rate of acceleration, rather than in the more leisurely fashion 
experienced by the Western world. The initial stage, i.e., the move- 
ment from a primitive to a transitional society, necessitates the sub- 
mission or replacement of diverse, primitive subcultures, at least in 
matters affecting political power, through a new, more unified national 
culture. This stage is therefore marked by considerable stress and _pos- 
sible threats of violence. The primitive subcultures undergoing trans- 
formation will of course affect the new conglomerate culture, but the 


1.See Guy Hunter, “Some Comparisons Between Tropical Africa and South-East 
Asia,” International Affairs, XL (1964) 47-59. 
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resultant product will be sui generis. The process of ongoing action 
by which development occurs is, in the main, an interaction between 
the centrifugal forces of diversity emerging from the primitive sub- 
cultures and the centripetal forces of uniformity which receive impetus 
from nationalism and the innovative, modernizing elements of the new 
transitional societies. Not infrequently the drive of the latter toward 
unity may be carried out with considerable disregard of fundamental 
rights and existant constitutional instruments. 

In the case of the developing nations the Western world has been 
rather taken aback that independence from colonial rule was not ac- 
companied by the emergence of full-fledged Western-style democracies 
in which fundamental rights are inviolable. Perhaps the emergent 
nations of the British Commonwealth have been the greatest source of 
disappointment because of the myth of Mother England raising a host 
of colonies to democratic statehood in the Westminster tradition. 

Although Britain probably did a better job of fostering self-develop- 
ment and self-government than any other colonial power, her efforts 
until World War II were directed mostly toward the white or so-called 
“old Commonwealth” countries and scarcely at all toward sub-Saharan 
Africa. British Africa attained freedom with practically none of the 
prerequisites of democracy. The British impact did not begin until 
late in the nineteenth century, and the total period of colonial tutelage 
in most of Commonwealth Africa was slightly over a half-century. 
Colonial influence was also mainly concentrated in coastal areas or 
large cities and rarely affected the so-called bush or up-country areas. 
Sub-Saharan Africa on attainment of independence was one of the most 
underdeveloped areas of the world. The indigenous population was. 
in the main poor, illiterate, divided by tribalism, and had practically 
no experience of participating in or being directly ruled by a mod- 
ern government. 

In addition to the above mentioned problems, the political systems 
of the African Commonwealth are being subjected to considerable con- 
stitutional strain by the adoption of new structures and institutions. 
which were designed, not for the African scene, but to meet the needs 
of more advanced, homogenous, alien cultures. Great demands are 
being placed on the adaptive and integrative functions in these systems 
at a time when the pattern-maintenance functions are dependent on 
ill-fitting, often untested institutions and constitutions. The latter must 
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either change rapidly to meet the demands or the regimes will not be 
able to survive, as has been illustrated by the number of coups which 
have occurred in this area. Furthermore, the operation of such institu- 
tions has been made exceedingly difficult by the dearth of an active 
citizenry, organized pressure groups, communications, skilled govern- 
mental personnel or other desired roles, human resources, and natural 
resources essential to the proper functioning of such systems. 

At first, the momentum of the old colonial order and the thrill of 
newly gained freedom were sufficient to maintain stability within the 
framework of the constitutions which had been created under British 
auspices as a precondition to independence. However, as the Common- 
wealth systems began to create a stable concept of nationhood and to 
prepare the economic infrastructures necessary for modernization, it 
became apparent that the powers needed by the central governments 
could only be attained at the expense of the tribal cultures. Had the 
political systems been able to create expectancy in the form of material 
improvements for a larger portion of their populations, the process of 
the transfer of power would probably have been less painful. How- 
ever, the masses were still removed from both the modern economy 
and the political institutions. Private entrepreneurs were lacking. Eco- 
nomic developments were slow and mostly in the area of state enter- 
prises which personally touched only a small portion of the population. 
Outside of the bureaucracy few functional interest groups emerged. 
Rather than operating as a broker of interest groups as in the West, 
the institutions of the African Commonwealth countries were often 
forced to operate through tribal, ethnic, or religious groups. Compro- 
mise was difficult as it often resulted in a loss of what were considered 
to be fundamental rights by the members of the various groups con- 
cerned. 

Inputs, in the form of demands and support, were mainly forth- 
coming from the government personnel, the small urban population, 
and the elite of the tribe or tribes whose major interests were sup- 
ported by the government. The feedback necessary to create further 
support from the general population often was not attained. The latter 
situation was due in part to the fact that the nations involved were 
still engaged in the creation of economic infrastructure,? such as edu- 


2.See L. J. Fickett, Jr., ed., Problems of Developing Nations (1966), pp. 52-63; E. V. 
Hagen, On the Theory of Social Change (1962) p. 44. 
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cation, road-building, communications, improved health services, etc., 
which are necessary for industrialization, but do not in themselves re- 
sult in increased standards of living. ‘The major benefits to the com- 
mon man have been in the form of a grade school education (which 
does not ordinarily prepare the recipients for a productive role in 
modern society but may actually increase stress* by creating expectan- 
cies and demands which neither the economy nor the political system 
can satisfy) or increased health standards which have created a popula- 
tion explosion. ‘Thus the period of development necessary to provide 
the infrastructure for modernization may well be the most dangerous 
political stage in the process of economic development. 

‘The lack of expectancy and support on the part of the masses and 
the accompanying incursions on their tribal and religious subcultures 
have called for increased central powers and controls in order to ensure 
pattern maintenance and goal attainment within the political systems. 
Governments are faced with the dilemma that influence can not be 
achieved through rewards, so they must resort to sanctions such as 
preventive detention acts, sedition acts, and press controls. In some 
cases the need for central power has necessitated formal constitutional 
amendment, in other cases a tacit ignoring of constitutional provisions. 
In extreme cases such as Ghana, Nigeria, Sierra Leone, and Uganda, 
events have led to government coups which resulted in outright suspen- 
sion of the constitutions or portions thereof. The net result often has 
been a marked fluidity in constitutional developments. 


The Environment 


Cultural diversities lingered on in the African Commonwealth 
much longer than necessary due to the British utilization of indirect 
rule. In view of the lack of funds and manpower needed for the effec- 
tive occupation of such vast land areas, direct rule was often confined 
to coastal areas, river mouths, or cities, whereas the bush or up-coun- 
try was generally ruled through tribal chiefs or elders. The latter were 
given a relatively free hand within their own cultures so long as over- 
all British policy toward the area was followed. Perhaps the most 
notorious example of this practice was Northern Nigeria where rule 


3. See, for example, Archibald Calloway, “School Leavers and the Developing Economy 
of Nigeria,” in The Nigerian Political Scene (1962), pp. 220 ff 
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through the emirates left the local Moslem culture practically intact. 
Nigeria consequently was faced with an enormous if not insoluble 
problem of acculturation and politicization. British Africa was thus 
burdened with chieftancies varying in population from a few thou- 
sand to several million people. The complexity of the problem may 
be illustrated by the fact that Ghana has sixteen tribal groupings, tiny 
Gambia has six major tribes, and Tanganyika before becoming a part 
of Tanzania had more than 120 tribes. With independence, the newly 
created political entities containing such chieftancies were faced with 
a serious problem of creating national unity and loyalty out of a tra- 
dition of extreme parochialism in an area of many subcultures. 

Perhaps the greatest challenge to constitutionalism in the African 
Commonwealth has been that of tribalism. However, the mere number 
of tribes in a given country is not indicative of the problem. In fact, 
a large number of smaller tribes within a country where no single 
tribe can gain hegemony over the others may well foster compromise 
and hasten the process of nation building. Africa’s problems have in 
the main come from situations involving large tribes whose natural 
boundaries are dissected by national boundaries, from large tribes which 
cannot be assimilated by groupings of weaker tribes, or from situations 
where a few large tribes in a single country are too closely balanced 
in power to be able to effect compromises. ‘These situations may be 
illustrated by the Somali in Kenya, the Buganda in Uganda, and the 
Ibo revolt in Nigeria, respectively. Sierra Leone was initially able to 
effect a compromise between the Mende and Temne tribes under the 
leadership of the Sierra Leone People’s party. However, the military 
claimed that the last general elections in 1967 had brought on the 
threat of a tribal war between the two tribes. The first coup was 
presumably instigated to prevent such a war. Some quarters in Sierra 
Leone dispute the fact that any threat of tribal war existed at the 
time of the take-over.* 

Tribalism presents a particularly difficult problem in the protection 
of fundamental rights. Many black Africans, whether modern or tradi- 
tional in their views, tend to look to their tribe for protection of their 
personal and fundamental rights rather than to the national govern- 


4.See Report of the Dove-Edwin Commission of Inquiry into the Conduct of the 
1967 General Elections in Sierra Leone, Sierra Leone Government Printing Office (1967), 


PP. 2-3, 17. 
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ment. ‘Tribal kinsmanship ties and authority are extremely strong 
even in the large urban centers of Africa, as is illustrated by the role 
of tribal associations which assist members and exert considerable in- 
fluence over their tribal following. 

Nigeria is an extreme illustration of the role of the tribe in pro- 
tecting fundamental rights. The pogroms against the Ibo in Northern 
Nigeria were eventually answered by open Ibo revolt. Once civil war 
was under way it mattered little in other parts of Nigeria whether or 
not an Ibo supported Biafra. Ibos suffered interference with their 
basic rights all over Nigeria to such an extent that vast numbers mi- 
grated back to Iboland. Today in Nigeria an African with no tribal 
markings, a lighter skin, and European-style clothing may run con- 
siderable risk and discomfort outside of Biafra, as he may be mistaken 
for an Ibo unless he can prove the contrary to the satisfaction of his 
accosters. The fact that Nigerian universities outside of Biafra are now 
devoid of Ibo faculty is mute testimony that even professors could not 
escape such an onus. 

Another ethnic dimension adding to diversity is that of non-Afri- 
cans. East and South Africa, of course, have the problem of white 
settlers which fortunately is not the case in the West African Common- 
wealth. The problems of white domination of black Africans eventual- 
ly caused the Republic of South Africa to leave the Commonwealth. 
With the advent of independence, the European influence declined 
considerably, but the large landholdings and commercial activities of 
Europeans still present problems in some areas where the term “col- 
onialist’’” has been replaced by the term “expatriate.” 

The Asians (mostly Indians and Pakistani), the Lebanese, and to a 
lesser extent the Syrians have long been the merchants and traders of 
Commonwealth Africa. They have an unenviable position roughly 
analogous to the Jews of Europe before World War II and face con- 
siderable animosity due to their cultural and economic position. The 
laws of numerous African Commonwealth countries are designed to 
exclude or discriminate against such individuals, even though they have 
been born within these countries. Discriminatory legislation covers 
such matters as citizenship, voting, holding of office, ownership of real 
property, occupational licensing, and other rights. Table I is indicative 
of the extent of the problem of the non-African in Commonwealth 


Africa. 
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Table 1. Selected Population Figures.® 








total African European Asian Arab 
country year population population population population population 

Kenya 1962 = 8 636,263 = 8,365,942 = 55,759 176,616 = 34, 048 
Malawi 1961 2,890 ,000 2,867 ,230 8,750 10,630 

Sierra Leone 1963 2,180,355 2,172,848 4,030 278 3,201 
Tanganyika 1962 8,788 , 466 8 ,665 , 336 20,598 76 ,536 19,700 
Uganda 1959 6,536,616 6,449 ,558 10,866 71,833 1,946 
Zambia 1963 = 3,581,760 = 3,410,000 74,540 + =7,790a 

Zanzibar 1958 299,111 228 ,815 507 18 ,334 46 ,9g89 





8In 1961. 


At the moment both Tanzania and Kenya are carrying out policies 
which have resulted in considerable tension within their Asian popula- 
tions. Although Asians were permitted to opt for citizenship on inde- 
pendence in both countries, many actually did not choose to do so. 
In Tanzania slightly more than half chose Tanzanian citizenship. In 
Kenya only about 20,000 applied for citizenship before the December, 
1965, deadline, and only about 11,000 have actually been granted 
citizenship of Kenya to date. 

Recent deportations of Asians from Tanzania have reportedly in- 
volved both citizens and non-citizens. First Vice-President Karume 
announced on January 29, 1968, that the Zanzibar Revolutionary 
Council had decided to expel parents who sent their children abroad 
to marry. This regulation was evidently aimed at Arabs who married 
in the Middle East and Asians who married in Pakistan and India. 
The following day the Zanzibar government announced that the 
parents of all students who had left the island after completing their 
high school studies would be expelled.® 

Kenya with an Asian population in excess of 176,000, most of whom 
are not citizens but who have British passports, recently passed new 
laws imposing greater restrictions on the acquisition of trade, licensing, 
and work permits which affected many Indians and Pakistani. A mass 
exodus of Asians bound mostly for the United Kingdom began in late 
January, 1968. Government officials noted in February that about one 
hundred persons were leaving daily. Colin Legum reported that one 


5. United Nations, Demographic Yearbook (1963), Table 9, pp. 302-306, except for 
the Sierra Leone data which is taken from 1963 Population Census of Sierra Leone, Vol. 
II, Social Characteristics (Central Statistics Office, Sierra Leone, 1965), Table 6. 

6. Daily Nation (Kenya) (Jan. 29, 30, 1968). 
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thousand immigrants arrived in the United Kingdom in a single week 
ending February 17. Although the Commonwealth Secretary, George 
‘Thomson, conferred with President Kenyatta on the matter, the latter 
was unwilling to slow up the Africanization of his economy under the 
above-mentioned laws.’ The British government finally stopped the 
flow by an act of Parliament of March 2, 1968. However, administra- 
tive measures are to be made to issue 1,500 entrance permits annually 
to heads of families who are Asians from Kenya.® 

Closely allied with tribalism is the problem of communications and 
mass media. Weak, inexperienced, poorly equipped national govern- 
ments in Africa often lack the communications necessary to develop 
national identity and unity. Table 2g is illustrative of the tremendous 
problems in communications. Oral communication is hampered by 
the fact that with the exception of Swahili in Tanzania and Krio in 
Sierra Leone there is no indigenous language capable of being under- 
stood by the whole nation in any of the African Commonwealth coun- 
tries, although English is the lingua franca of the elite. In Kenya, for 
example, Kikuyu is spoken by only 20.8 per cent of the population. 
Ghana is the most fortunate African Commonwealth entity in this 
respect, as almost two-thirds of the population speak ‘Twi-Fanti. 

High illiteracy rates are also a major stumbling block to written 
media. Zambia has an illiteracy rate of 58.6 per cent, with the remain- 
ing Commonwealth countries varying between 74.9 per cent in Uganda 
to 93.5 per cent in Malawi. 

Wide dispersion of the population has also placed a great strain 
on communications. Urban areas tend to attract the elite and to serve 
as islands of politicization and acculturation for the system; however, 
the degree of urbanization in this area is very low. 

The above-mentioned diversities are accentuated by a dearth of 
communications and mass media. As may be seen in Table 2 the 
number of newspapers, radio receivers, and available cinema seats is 
exceedingly low. The nationwide picture is worse than the figures 


7. The Nationalist (Tanzania) (Feb. 5, 1968); The Uganda Argus (Feb. 7, 1968); 
Daily Nation (Feb. 8, 1968); The Observer (London) (Feb. 18, 1968). 

8. The Times (London) (March 2, 1968). The passage of this act by the United 
Kingdom will have far-reaching effects on the Commonwealth and is already being 
discussed in Sierra Leone in connection with the Akar case. The latter case involves 
the legality of Constitutional Amendment No. 2 which deprived Sierra Leonean citizens 
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indicate, as in most countries such facilities are concentrated mainly 
in the cities. All three media face numerous problems because of 
language diversity which considerably hurts their range and effective- 
ness. ‘This rather bleak communications picture is further hampered 
by the rather high degree of government control of and participation 
in communications. 

The lack of private entrepreneurs has left newspapers principally 
in the hands of the government or foreign enterprises. The few locally 
owned private newspapers are at a considerable disadvantage as they 
are usually not able to subscribe to world news agency wire services. 
The first full-fledged school of journalism was established in 1962 at 
the University of Nigeria. Lack of capital will also discourage the 
growth of private newspapers for some time.® 

The oversensitive governments have also been angered by what 
they consider to be a hostile coverage by the foreign and opposition 
press. Libel laws throughout the African Commonwealth are not clear 
and precise, which makes comments on political personalities a rather 
risky affair. Of course, some countries have engaged in outright censor- 
ship. Since the military coups in the West African Commonwealth a 
number of newspapers have disappeared, while those remaining seem 
to be little more than official organs of the military in power. In 
Freetown, Sierra Leone, for example, two major papers have survived, 
i.e., Unity and the Daily Mail. In effect, although privately owned, 
these newspapers are for all practical purposes organs of the National 
Reformation Council. Editorials as a rule either reinforce government 
policy or are previews of forthcoming government policy. On occasion, 
journalists who depart from this pattern and publish public news not 
favored by the government are subjected to governmental threats which 
result in printed apologies on the part of the editor.1? The news on 
the government-owned Sierra Leone radio is often a dreary repetition 
of the morning paper, if not read from the newspaper verbatim. 

One noted African editor has said that the most obvious trend in 
African journalism is the increasing evidence of state control. News- 
papers of party organs (which in one-party states is tantamount to a 
government organ) and government-owned newspapers have been in- 
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creasing at a rapid rate. Government information services have in- 
creasingly been used as a public press to build government support. 
This is perhaps best explained by Mr. Mukupo of the Zambian Infor- 
mation Services who argues that the private press is principally a hos- 
tile institution serving the urban areas. In arguing for government 
newspapers he states in part: “When governments need to explain 
policy, transmit their decisions, instructions, wishes, suggestions, or 
laws, or discuss new ideas and projects with their electorate, they must 
have a forum which is not antagonistic to the overall goals of national 
policy.’’?? 

Finally, the outlook of the population toward civil rights is colored 
somewhat by religious orientation. Although this area has Christians, 
Hindus, Jews, Moslems, and Animists, the major conflict in religious 
values seems to arise between Christians and Moslems. This is due in 
part to the Moslem attitude toward law, the relation of religion to the 
state in the Moslem culture, and the status of women in Moslem 
regions. Table 2 is illustrative of problems in communication and 
cultural diversity. 

The danger of ethnic, religious, and tribal diversity has long been 
raised as an argument for increasing the strength of national govern- 
ments in the African Commonwealth and has in a number of instances 
been used as a basis for the disruption of the constitutional process 
and the suppression of fundamental rights. —The Ashanti in Ghana 
were the first to feel the brunt of Nkrumah’s preventive detention 
acts and extraconstitutional measures. The recent suppression of the 
Constitution in Uganda was obviously a challenge on the part of the 
national government to break the power of the Baganda, which make 
up about one-eighth of the population. There is little doubt that black 
African’s impatience with Arab domination played a key role in the 
successful uprisings in Zanzibar. There is also little doubt that tribal 
rivalry was one of the principle factors in bringing on the coup which 
suspended the constitution of Nigeria. Tribal, ethnic, and religious 
diversities are key problems which must be solved before viable nation- 
states can be realized and constitutional stability can be achieved. 
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Fundamental Rights or Socioeconomic Stability? 


The provisions for fundamental rights in the constitutions of the 
African Commonwealth countries did not grow out of the diversity 
of the African environment, but emerged rather suddenly in the new 
constitutions which Britain sponsored in each country as a precondition 
to the attainment of independent Commonwealth status. An African 
delegate to a commission created to study the drafting of constitutions 
for Basutoland (now Lesotho) and Swaziland noted rather sagely 
that as long as the British were in command of the situation no one 
heard of a bill of rights, whereas the latter became a prominent factor 
on the eve of British withdrawal.!* ‘The ambassador of Sierra Leone 
to the United States recently called attention to the fact that since 
there were no indigenous customs or conventions relative to the Afri- 
can constitutional context there was no choice but to turn to written 
constitutions." 

Carl Friedrich notes that since Roosevelt’s Declaration of the Four 
Freedoms in 1941 and the United Nations Declaration on Human 
Rights, traditional civil liberties have been overshadowed in post-1945 
constitutions by new freedoms of a social or economic character such 
as the right to social security, to education, and to an adequate stan- 
dard of living.?® 

Denis Cowen does not find that Africa is an exception to this trend 
and notes that the African would usually define freedom to mean a 
minimum of social benefits covering poverty, illiteracy, health, and 
cruelty. Cowen finds that the fundamental difficulty of civil liberties 
championed in the nineteenth century, such as freedom of expression, 
freedom of assembly, etc., is that they all tend to challenge the power 
of the state, a luxury which many Africans in the process of nation 
building do not feel that they can afford at the moment.'® 

Perhaps this attitude was best expressed by an African delegate to 
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the above-mentioned commission for Basutoland (Lesotho) and 
Swaziland who declared that limited government was a luxury for 
economically deprived African states and continued in part: 


I would go further and say that we need strong government. I do not say 
tyrannical government; but it would be foolish for us to place such severe 
and vague limitations upon government that it may not be able to carry 
through plans for the provision of at least an adequate minimum of food, 
clothing and shelter. ‘There can be no point in having freedom of speech, 
freedom of worship and all the other worthy classical freedoms if people 
are not at the same time free from hunger and ill health and illiteracy.17 


One student of constitutional development in Tanganyika con- 
cluded from a study of government papers, parliamentary debates, and 
numerous speeches that the most important functions of a modern 
state are to maintain internal order, to promote continued economic 
development, to eliminate poverty and ignorance by government wel- 
fare services, and to create unity and nationhood out of tribal diver- 
sity.° This is no doubt rather representative of African aspirations if 
one adds the fact that self-determination would probably be placed 
ahead of personal rights in the order of preference of many of the 
African elite. 

All African members of the Commonwealth of Nations attained 
written constitutions prior to the achievement of independence. All 
such constitutions except those of Ghana and Tanganyika broke with 
English tradition in that they contained detailed provisions for basic 
fundamental rights.?® 

The 1957 conference on the Nigerian Constitution revealed strong 
minority fears of domination by numerically predominant tribes. A 
Commission of Enquiry was formed which confirmed that such minor- 
ities feared cultural domination, inequitable award of scholarships, 
economic discrimination in public services such as roads and utilities, 
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in representation, and in the conduct of elections. Finally, there was 
apprehension as to the future of both local government councils and 
the position of the chiefs. Once again concern had centered to a great 
extent on social welfare factors. ‘The minorities wanted to be protected 
against these real or imagined dangers by the creation of a large num- 
ber of new states in Nigeria, but instead there was provided in the 
Constitution a Fundamental Rights provision. Although ethnic mi- 
norities had not requested the latter provisions, the church groups 
testifying before the commission had asked for guarantees for the 
rights of individuals.”° 

In the case of Nigeria, a detailed Chapter on Protection of Funda- 
mental Rights and Freedoms of the Individual, modeled heavily on 
the European Convention on Human Rights and Fundamental Free- 
doms, was included. This was perhaps unfortunate as the United 
Kingdom was a signatory to the latter convention which made the in- 
strument applicable to all African territories until they attained fully 
independent status in the community of nations. Perhaps the disparity 
between pre-independence practice and the letter of the convention was 
not such as to inspire much confidence on the part of Africans for its 
future success.??. At any rate, the Nigerian Constitution served as a 
model for the constitutions of Gambia, Kenya, Malawi, Sierra Leone, 
Uganda, and Zambia. 

The new constitutions, although they varied slightly, did for the 
most part conform to the Nigerian formula. ‘The constitutions covered 
most of the conventional freedoms coveted by the democracies of the 
Western world, such as the right to life, property, protection from 
slavery, inhuman treatment, deprivation of property, equal protection 
of the law, freedom of conscience, expression, assembly or association, 
and discrimination on the grounds of race or creed. 

It is true that such provisions were in some cases hedged by qualifi- 
cations. For instance, the provisions regarding discrimination on the 
grounds of “race, tribe, place of origin, political opinions, colour or 
creed” do not apply to persons who are not citizens of Malawi, Zambia, 
Uganda, or Sierra Leone. The word “tribe” is conspicuously lacking 
in the latter phrase in the Kenyan Constitution. The phrase also does 
not apply to certain family or personal laws, such as adoption, marriage, 
divorce, burial, and inheritance. The anti-discrimination clause of 
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Nigeria did not cover discrimination on the grounds of sex due to the 
position of women in the Moslem culture of the North. According to 
the Nigerian Constitution people from other parts of Nigeria could 
not own land in Northern Nigeria, although residents of the North 
could own land anywhere in Nigeria.?? Despite these weaknesses the 
formal constitutional provisions were such that their observance in 
spirit would most probably have resulted in a very adequate level of 
respect for fundamental rights and freedoms. However, in many cases 
legal and extralegal influences have made great inroads on the original 
constitutional provisions. | 


The Governmental Structures 


Another outstanding characteristic of the nations under study is 
the strong role of the executive. Perhaps this is necessitated in a 
transitional society by the need for a charismatic leader to capture the 
imagination, loyalty, and support of the more parochial subject-citizen 
produced by tribal societies.2* Banks and Textor in their Cross Polity 
Survey found decidedly more leadership charisma in African political 
systems than elsewhere in the world, and the trend toward a strong 
executive has increased considerably since that study.*4 ‘The executives 
are also strengthened in developing areas because they control external 
affairs which play such a key role in matters of technical, economic, 
and military assistance. By the first anniversary of their independence 
Kenya, ‘Tanganyika, Uganda, and Zanzibar all abolished the monarchial 
form in favor of a republican form of government with a stronger 
executive.?>, 

The position of the executive has also been strengthened by a lack 
of effective opposition parties and in some cases by constitutional pro- 
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visions which have stifled opposition by creating a one-party state. 
Kenya and Ghana legally became one-party states in 1964,2° and Tan- 
zania followed in 1965.77 After the recent coups in Ghana, Nigeria, 
and Uganda, political parties were suspended. Prime Minister Albert 
Margai of Sierra Leone noted in February, 1966, that he had received 
a number of resolutions in support of a one-party state,?* but the mili- 
tary coup which occurred the following year suspended all political 
parties. A one-party state need not necessarily threaten fundamental 
rights, as has been evidenced in India. However, Nkrumah of Ghana, 
who combined the strong executive with a one-party system, left a 
rather sad record regarding fundamental rights prior to his demise, 
which serves as a warning against personal leadership unrestrained by 
law. The resultant coups in Ghana, Nigeria, Sierra Leone, and Uganda 
have of course placed fundamental rights at the mercy of the executive 
or ruling junta, as the case may be. 

Often leaders have demanded increased executive power in the 
name of nation building and have maintained that unity cannot be 
created out of diversity unless such powers are provided. This view 
was followed by Dr. Nyerere in 1962 when he noted in part, “The 
executive must have the power to carry out the functions of a modern 
state .. . especially in the circumstance of a new nation such as ours.’’?° 
In the resultant Constitution of ‘Tanganyika, Mr. Nyerere was given 
the power to dissolve Parliament at any time, to appoint, create, and 
remove ministers, the authority over the civil service, and “except as 
may be otherwise provided by law in the exercise of his functions the 
President shall act at his own discretion and shall not be obliged to 
follow advice tendered by any other person.’’*° Later a presidential 
committee was appointed to make recommendations for the creation 
of a one-party state. —The committee noted in part: “The Government 
believes that the rule of law is best preserved, not by formal guarantees 
in a Bill of Rights which invite conflict between the executive and the 
judiciary, but by independent judges administering justice free from 
political pressure.’ This lofty statement sounds in the best of British 
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tradition until one examines the unusual powers of the president who 
may undergo “no criminal proceedings whatsoever” while in office.*? 
In all fairness it must be noted that President Nyerere has thus far 
seemed to support the rule of law, but he has created an executive 
framework which is subject to personal whim and could lead to 
tyranny as was the case in Ghana. Tanzania also provided for a very 
strong executive, as did Kenya where the former office of governor- 
general and prime minister have been combined into one office. The 
presidency of Uganda on the other hand is constitutionally a rather 
weak office with most power residing in the prime minister and cabinet, 
but the latter? nonetheless make up a strong executive. 

The growth of the executive powers has been accompanied by a 
movement toward stronger, unitary governments, which have become 
the order of the day. Nigeria and Ghana both began with regional, 
semi-federal features. Nkrumah’s impatience with the Ashanti and other 
recalcitrant groups soon caused the central government to effectively 
stifle any real federal features in Ghana. Regionalism lasted a good 
deal longer and was a more important factor in the Nigerian political 
system, but the high degree of hegemony demanded by the more back- 
ward Moslem culture of the Northern Region greatly hampered prog- 
ress and eventually resulted in the military coups. Regionalism likewise 
failed in Uganda, Kenya, and the Federation of Rhodesia and Nyasa- 
land.*4 

The centralism of the unitary state with a strong executive is 
reinforced by the lack of trained personnel to counterbalance the exe- 
cutive in lawmaking and law enforcement functions. The lack of an 
experienced bureaucracy has been a severe handicap. Existant high- 
ranking African civil servants also were often mistrusted by the new 
post-independence regimes because their careers were closely associated 
with the former colonial powers. 

The Nigerian system is illustrative of the lack of trained indigenous 
personnel. Only twenty-six Nigerians had held senior civil service 
posts in 1938. By 1948 Nigerians held only about 7.7 per cent of the 
senior posts, and by 1954 they had progressed to only about 16 per 
cent of them. From 1958 to 1963 the Nigerianization of the senior 
civil service progressed from roughly 48 per cent to 87 per cent of the 
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total number of posts.*° Prior to the end of World War II all senior 
civil service officers in Kenya were European, the middle ranks con- 
tained Asians, some Europeans, and a few Africans, and the lower 
ranks were mostly Africans. After World War II a few non-Europeans 
were raised to senior rank, but it was not until independence became 
imminent that non-Europeans began to enter the civil service in sig- 
nificant numbers.*® Other African Commonwealth countries faced 
similar problems. Consequently, after independence the Africaniza- 
tion of the civil service became one of the major aims of these entities. 

The legislative experience of the indigenous population was like- 
wise very slight. Most African Commonwealth countries succeeded to 
highly centralized governments in which the governor and his council 
had been all-powerful, while the legislature had been subservient to 
the executive.*7 The appointment of Africans to the legislative coun- 
cils was a development of World War II in British Africa. The first 
African appointments to the legislative councils of Kenya and Uganda 
were made in 1944 and 1945, respectively.*® The legislative role was 
developed rapidly and with little preparation. For instance, there 
were no elected and only twenty-eight nominated Nigerians in the 
Legislative Council of Nigeria prior to the elections of 1957/1958. 
However, subsequent to the elections there were 320 elected Nigerians 
in the House of Representatives.*® In 1948 there had only been four 
Africans on the Legislative Council of Kenya, but with free elections 
and the dropping of color bars on independence, 163 Africans were 
elected to the legislature of that country. 

The rapid entrance of Africans into the legislatures could only be 
accomplished by admitting grossly inexperienced people. For instance, 
in the first Senate of Kenya two of the twenty-eight senators had served 
on the Legislative Council and both had served on the latter body for 
less than two years. There was a heavy reliance on former school- 
teachers who composed almost half of the Senate in Kenya. Most of 
the others had occupied small government posts. ‘There were only 
five businessmen in the Senate and only three senators had completed 
a university education.*° 
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The first protectorate-wide elections in Uganda during 1961 pro- 
duced a similar pattern, as sixty-seven of the 198 candidates were school- 
teachers. The remainder of the candidates had the following occupa- 
tions: thirty-four businessmen, twenty-two farmers, thirteen party off- 
cials, twelve lawyers, eleven traders, seven clerks, six union officials, 
three journalists, one physician, one author, and twenty-one from mis- 
cellaneous occupations.* 

In the case of the Sierra Leone elections of 1957, eight of the 
thirty-nine legislators elected were former schoolteachers, four were 
trade union leaders, eight were active party workers or officials, seven 
were merchants, and only six came from professional backgrounds 
other than teaching. Of the thirty-nine members elected, sixteen had 
no government experience at all and only four had experience on a 
national ministerial level. ‘The remaining nineteen had some experi- 
ence on a local or municipal governmental level.*? 

The weakness of a representative body lacking in experience and 
leadership vis-a-vis a charismatic leader in a strong executive office is 
illustrated by the case of Kenya. Ronald Ngala, leader of the opposi- 
tion KADU party in Kenya, had insisted at the constitutional confer- 
ence in London that a Senate be charged with preserving the rights of 
the regions. However, debate in the Senate proved to be second-rate, few 
legislative amendments were advanced, and the examination of bills 
was brief and perfunctory. The first showdown occurred in December, 
1963. Due to the Shift raids in the North Eastern Region, the govern- 
ment proclaimed a state of emergency which would lapse unless ap- 
proved by 65 per cent of both houses of the legislature within seven 
days. It seemed that the Senate might not gain the necessary majority 
and Tom Mboya, minister for justice and constitutional affairs, in 
speaking to the body said in part: 


Let nobody be deceived that if the motion is not passed there will be no 
state of emergency. Then you will have no one to blame but yourselves. 
The world will know that the people who first made it impossible for the 
Kenya Constitution to work were the Opposition and not the Govern- 
ment. My own view is that it is wrong to live outside of the Constitu- 
tion, . . . but I also know that as a Government we have a responsibility 
to safeguard human lives and property and the integrity of this country’s 
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boundaries and that responsibility is supreme. ... This Government must 
act, and, I hope, Mr. Speaker, with full support of the Senate. . . .4% 


This veiled threat and the subsequent approval of the Senate was but 
a single event of a series of attempts to weaken that body. Mass media 
gave much poorer coverage to the Senate meetings than to House 
meetings and sometimes ignored the Senate altogether. At one period 
the Senate could not convene for some time because proper personnel 
were not available to record the proceedings. Although the proceed- 
ings of the House were printed within two weeks, there was great diffi- 
culty in publishing the Senate records which were sometimes published 
as much as five months after the meetings being reported. One opposi- 
tion senator warned that the Senate was being made to appear non- 
existent. However, the government was still not satisfied with a weak- 
ened Senate because entrenched provisions of the Constitution could 
be amended only by a Senate majority of go per cent and a House 
majority of 75 per cent. Finally, after considerable government pres- 
sure, the leader of the parliamentary opposition declared, “I have a 
full mandate to declare today that the official opposition is dissolved. 
KADU is joining the Government . . . and the opposition today will 
vote with the government for the new Constitution in the Senate.” 
One-party rule had arrived in Kenya and the Senate no longer posed a 
threat. Any hopes of protecting regional rights within Kenya were 
thus greatly weakened.*# 

The judicial branches likewise have some rather serious weaknesses 
which keep them from being in a strong position to enforce any funda- 
mental rights which the party in power would oppose. Not the least 
of these difficulties is to be found in the dearth of trained lawyers and 
a lack of contact between the judicial system and the people. 

For instance, in 1959 Nyasaland had only one African who was a 
practicing barrister.4° By 1961 Uganda had only 150 practicing advo- 
cates, of which there were twenty Africans, ten Europeans, and the 
rest Asians. Most advocates were concentrated in Kampala. Out of 
twenty resident magistrates in Uganda, only one was African.*® In 
Kenya prior to independence the entire magistry and all professional 
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officers of the judiciary department were Europeans.*7 Nigeria by 
1960 had a thousand legal practitioners, who were concentrated mostly 
in Southern Nigeria and Lagos.** On attainment of independence in 
1961, Tanganyika had only two African lawyers.4® As of February 29, 
1968, Sierra Leone had 44 registered, practicing barristers and solic- 
itors.°° Neither Kenya nor Uganda had jury trial for non-Europeans 
prior to their independence.*! 

Most lawyers in the African Commonwealth were and still are 
without any specialization in their practice, but carry on a general 
practice combining the role of the British barrister and solicitor. Those 
who have studied law are largely trained in the British tradition. As 
late as 1965, Justice Singh, of the High Court of Kenya, noted that 
there were no textbooks in Kenya law and that mostly English text- 
books were in use.*? This is an important factor since British lawyers 
have a much different attitude toward fundamental rights and are not 
accustomed to working with written constitutions. However, the Afri- 
can entities have begun to establish their own law schools which should 
eventually improve the situation. For instance, University College at 
Dar es Salaam admitted fourteen students in 1961 and seventy-five 
students in 1965. However, the increased enrolment has not alleviated 
shortages in private practice at the moment as most young African 
lawyers enter government service as soon as they are qualified to do 
so. This is not surprising due to the lack of private entrepreneurs, 
the role of the government in business, and the fact that government 
service seems to offer the quickest avenue to high socioeconomic status. 

Historically, Western-style justice was also divorced from the masses 
of British Africa by a dual system of superior courts applying a modi- 
fied form of British law, and “native courts” applying indigenous law. 
Most justice in British Africa was meted out by the so-called native 
courts, which were generally manned by non-lawyers such as chiefs or 
tribal elders. They not only enforced native law but had the power 
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to punish petty offenses under the Western-style penal codes. Except 
for serious offenses the non-European population had little to do with 
the superior courts.°t The courts of Tanganyika are illustrative of the 
dual system. During 1953 the native courts of Tanganyika handled 
66,000 criminal cases, whereas less than 39,000 criminal cases were 
heard by the High Court.*® 

Although some states such as Uganda have now done away with 
the dual court system, the masses are still divorced from the courts 
because of the traditional legal pattern, poor communications, high 
rates of illiteracy, the dearth of practitioners, and the fact that there 
is no effective system of legal aid or provision for supplying defense 
counsel for indigents. The depth of the problem is illustrated by the 
fact that in Uganda there is no legal aid at all for civil cases. Although 
legal aid is provided by the government of Uganda in the case of a 
murder charge, such aid is confined to the trial and is not provided to 
draft appeals or in appeal proceedings.*® In the case of Nigeria it was 
suggested that civil rights might be better protected if cases could be 
taken to native or customary courts, but the Lancaster House Consti- 
tutional Conference in 1958 flatly rejected the proposal. Consequently, 
the High Court served as court of first instance and there was a right 
of appeal to the Federal Supreme Court of Nigeria. However, the 
High Court could assign counsel or arrange a “dock brief” only after 
the case had already been brought before it.*? In effect, the legal aid 
necessary to enforce fundamental rights is a luxury which few Afri- 
cans can financially afford. 

African Commonwealth constitutions in general followed the Brit- 
ish practice of an independent judiciary, but post-independence devel- 
opments have made some inroads in this area. Under the 1960 Con- 
stitution of Ghana the president had the power to appoint judges of 
the Supreme Court or High Court, but such judges could be removed 
only by a two-thirds vote of members of Parliament. However, the 
president could withdraw the designation of chief justice from a Su- 
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preme Court judge without resort to Parliament. The judiciary of 
Ghana suffered a severe blow in 1963 when Nkrumah became angered 
at the acquittal by the Supreme Court of three persons charged with 
treason in connection with an attempt to assassinate him. Early in the 
following year a clause was added to the Constitution that read: “the 
President may at any time, for reasons which to him appear sufficient, 
remove from office a Judge of the Supreme Court or a Judge of the 
High Court.*® In March, 1964, three judges of the Supreme Court 
and one judge of the High Court were subsequently removed from 
office.®? 

The 1960 Constitution of Nigeria contained provisions on the ap- 
pointment and removal of the judiciary which served as a model for 
a number of subsequent Commonwealth constitutions. The judges of 
all superior courts were to be appointed by the Judicial Service Com- 
mission and could be removed only by a tribunal composed of judges 
or former judges, to be followed if need be by submission to the Judi- 
cial Committee of the Privy Council. The Nigerian system was much 
admired, but when Nigeria became a republic in 1963 the Judicial 
Service Commission was abolished. The new constitutional provision 
provided for appointment by the president with the advice of the prime 
minister and removal by Parliament.® The constitutions of Malawi, 
Sierra Leone, ‘Tanganyika, Uganda, and Zambia likewise contained 
provisions similar to those of the 1960 Nigerian Constitution which 
provided for executive appointment and removal on the advice of a 
Judicial Service Commission.*' Sierra Leone undoubtedly has the 
strongest, independent judiciary in the West African Commonwealth 
and has managed to retain its independence to a remarkable degree 
even under the military rule of the National Reformation Council. 

The trials in connection with the army mutiny in Tanganyika 
during January, 1964, were a bright spot in the independence of the 
judiciary. Five of the accused were found not guilty and others re- 
ceived prison sentences varying from five to fifteen years. The Na- 
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tionalist, the newspaper of the ruling party, editorialized rather sharp- 
ly that the courts had been too lenient. President Nyerere replied 
through the Government Information Service that any attempt to inter- 
fere with the sentences would abrogate the rule of law and continued: 
“The rule of law is the basis on which rests the freedom and equality 
of our citizens. It must remain the foundation of our State. We must 
not allow even our disgust with the mutineers to overcome our prin- 
ciples. ©2 

The legal systems of the developing areas are in a particularly 
difficult position. They have not yet affected the lives of the tradi- 
tionally oriented masses in sufficient intensity to build up their expec- 
tancy or gain their support. In fact, communications are so poor that 
it is highly doubtful that a significant portion of the traditionally 
oriented population would be adequately aware of their rights or in- 
clined to initiate legal action to preserve such rights. 

The portion of the population most familiar with modern legal 
institutions, most dependent on them in their daily lives, and most 
able to pay for such service are the governmental and urban elite. As 
a matter of fact, the future of the legal profession itself depends on 
the success of this portion of the society which will carry out the 
modernization process, for there could be little future for a Western- 
trained lawyer or judge in a society in which indigenous, tribal law 
dominated. Thus the lot of the legal profession more naturally lies 
with the elite of the political system than with the tribally oriented 
portions of the population. The courts are thus in a difficult position 
to take a strong stand against the elite leadership of the government. 


Conclusions 


During the initial stages of economic modernization and nation 
building in Commonwealth Africa the most significant factor in consti- 
tutional developments had been the struggle between the centralizing 
forces of the national governments to attain these goals and the forces 
of diversity emanating from tribal, religious, and ethnic groups which 
tend to foster the status quo. 

In the ensuing conflict the trained elite, with English as their 
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lingua franca, with a monopoly on modern technology, with control 
of the governmental apparatus, and with hegemony in communica- 
tions, have had the decided advantage. In the process, constitutional 
instruments have been deeply affected and transformed by political 
and environmental realities. The latter process has been evidenced by 
the failure of federalism, the growth of the executive, the lack of 
effective restraints on the executives through the legislatures or courts, 
the movement to one-party systems, and the resort to extraconstitu- 
tional measures. 

The above-mentioned developments, although harmful to funda- 
mental rights, have in part been necessitated by too great a disparity 
between constitutional instruments and existent realities in the process 
of establishing new national cultures. The effects of the disparities 
would in fact probably have been greater had it not been for the feel- 
ing of affinity and favorable cognitive images which most African 
Commonwealth systems hold for the Western world. Many Common- 
wealth Africans still look to their tribal or religious groupings for 
protection of their civil rights. Such rights are often viewed as having 
been conferred rather than being inherent. The creation of a deep, 
indigenous commitment of the masses to basic fundamental rights may 
take considerable time and development. 

In the past, fundamental rights and freedoms have on occasion been 
somewhat eclipsed by pressing problems of economic and _ political 
development. Despite the high moral tone of the United States Con- 
stitution, the American political system continued to condone the 
institution of slavery for generations, and civil rights cases did not 
attain great volume until this century. Even the Soviet Union, which 
has a rather sad history of constitutionalism and fundamental rights, 
seems to be improving slightly in that area now that Russian hegemony 
has been established, Communist institutions have achieved effective 
stability, and the process of modernization has been completed. 

If the governments of Commonwealth Africa are able to effect 
policy decisions which offer compensatory rewards (in the form of 
pride of nationhood, improved social services, and higher standards of 
living) for the loss of cultural diversity, sufficient support may be forth- 
coming to maintain the systems without resorting to extreme author- 
itarian or totalitarian styles of government. The high priority which 
many Africans have given to economic and social factors in expressing 
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their expectancies of the new constitutions would support the probable 
success with this type of reward. The role of factors outside of the 
system’s internal environment in such matters as foreign, economic, 
technological, and military aid would, of course, play a key role in 
supplying the necessary incentives until economic “‘take-off” could be 
attained. Stability might also be achieved negatively through a heavy 
reliance on sanctions, but the danger of revolts and instability would 
be considerably greater. 

The data examined reveal some of the prominent, common, causal 
factors in the constitutional development of the entities under exam- 
ination. However, it is rather difficult, if not impossible, to predict 
what the outcome may be for such a large number of independent 
political systems. The position of these and other developing coun- 
tries is rather sui generis in that history offers no examples of states at 
this level of development which have attempted to achieve nationhood 
and to modernize simultaneously at such an accelerated pace. Survey 
research results and data on which one could attempt reliable predic- 
tions as to the future of the individual states are also practically non- 
existent. One might hypothesize that once these countries have suc- 
cessfully modernized and removed or minimized internal diversity, 
their constitutions would become realigned with those of the Western, 
democratic societies. This would seem to be a reasonable assumption 
as the political and social actualities being institutionalized by such 
constitutional instruments would bear more resemblance to the milieu 
from which Western constitutions emerged. However, the example of 
the Soviet Union has shown that democratic, constitutional develop- 
ments are not necessarily an outgrowth of economic development or 
internal unity. 

Fundamental rights do not suddenly emerge full-blown. The 
acquisition of a deep-seated commitment to such rights requires a 
developmental process similar to that of economic and political devel- 
opment in general before a period of “take-off” can be attained. That 
is not to say that the people of Commonwealth Africa will not arrive 
at proper responses to constitutional challenges and problems of funda- 
mental rights. However, such solutions may be quite different from 
the original constitutional models, for they will to a great extent be 
molded by the varied circumstances, aspirations, and expectancies of 
the political entities concerned. 


Enid Campbell / Civil Rights and the Australian 
Constitutional Tradition 


I 


Australia lacks a comprehensive bill of rights. Provisions entrench- 
ing individual rights and freedoms are completely absent from the 
Australian state constitutions and they play a very small part in the 
Australian federal Constitution. So far as they are legally recognized 
and protected, individual liberties in Australia depend principally 
upon ordinary statute law and decisional rules established and acted 
upon by the courts. 

The decision not to include a bill of rights of the American type 
in the Australian federal Constitution was hardly surprising when one 
considers the course of constitutional development in the Australian 
colonies down to federation and the extent to which Australian con- 
stitutionalism had been influenced by British practices and traditions. 
But the decision cannot be regarded as inevitable, nor can it be ex- 
plained simply as an expression of an unreasoned or uncritical bias 
against constitutional arrangements which had no counterpart in the 
legal system of the mother country. Australians already were familiar 
with the idea of a fundamental or superior law controlling legislative 
action. Furthermore, in framing a national constitution, they were 
not unwilling to take instruction from constitutions other than the 
British, notably from the United States Constitution. They relied heavily 
on it in the working out of a scheme for division of governmental 
authority between central and regional governments. None of the 
drafts for an Australian federal Constitution contained anything an- 
swering the description of a bill of rights, yet in the final draft pre- 
sented for enactment as a statute of the British Parliament there were 
a few clauses affecting individual rights and liberties which clearly 
owed something to the American model. Why did the draftsmen go 
this far, but not so far as to propose an exhaustive or near exhaustive 
series of rights guarantees? 
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II 


What goes into a country’s constitution is largely determined by 
its historical experience. Behind the adoption of a Bill of Rights for 
the United States there lies a long history of tension and conflict, ten- 
sion and conflict that encouraged a rather suspicious attitude toward 
governmental authority and an unusual concern for the rights of the 
individual. The circumstances which had led many men of conscience 
to make their homes in North America were not easily forgotten. Nor 
could Americans overlook the circumstances which had finally led 
them to reject the authority of their imperial government and declare 
their independence. It was little wonder, then, that having resolved 
to unite under a federal form of government, they should have been 
especially mindful of the risk of abuses of governmental power and 
should have preferred a constitutional structure which concentrated 
so heavily on the prevention of these abuses. It should be remembered 
too that the constitution-making process took place at a time when 
men fervently believed in the idea of natural rights, rights flowing 
from a natural law superior to any human law and rights which man- 
made law ought morally to respect. The federal Constitution was de- 
signed not simply as a basic law delineating the spheres of jurisdiction 
of the parties to the federal arrangement. It was intended also to 
express the aspirations of the American people, their convictions re- 
garding the purposes of organized political society, and their commit- 
ment to the idea of fundamental human rights. 

There are parallels between the American and Australian colonial 
experiences, but there are also important differences which were bound 
to produce rather different attitudes in regard to the proper scope and 
function of a written constitution. The Australian colonial experience 
was not one that generated heat, passion, or prejudice. Relative to 
that of the United States, it was short and uneventful. Colonial states- 
men, it is true, had to take the initiative in pressing for a relaxation of 
imperial controls and for the granting of larger powers to local govern- 
ments, but the transition from dependence to internal self-government 
was accomplished quite amicably, in a relatively short time, and with- 
out the anguish that had accompanied the movement for indepen- 
dence in America. Clearly Great Britain had learned a great deal about 
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the art of administering colonies as a result of its dealings with the 
Americans, which lessons were not wasted on the newer colonies in 
the southwest Pacific. 

The Australian colonies also reaped the benefits of a more sophis- 
ticated and conscious individual rights legal tradition. The first Euro- 
pean settlement in Australia dates back no further than 1788. This was 
the age of Biackstone, a time for boasting about the liberties of English- 
men and the security which the laws of England gave to them. The 
main battles to produce this state of affairs had been fought and won. 
It was the good fortune of Australians to be able to take this kind of 
legal order as their starting point; and what is more important, they 
did not even have to fight to persuade their imperial rulers that the 
rights of Englishmen were theirs by right. Contrast their position 
with that of the several generations of Americans whose claim to share 
in the amelioration of English law liberties was, if not completely 
denied, frequently disputed. In the early years of American settle- 
ment, the imperial view was always that English law extended to the 
plantations only as a matter of royal grace and favor.1_ Why else, it was 
argued, should it have been necessary to make explicit provision in 
colonial charters to assure subjects resident in the plantations enjoy- 
ment of “all liberties, franchises and immunities .. . to all intents and 
purposes as if they had been abiding and born” in England? In fact, 
the grant theory of English law reception did not greatly impede the 
transplantation of principles of decisional law, which after all, were 
supposed to be declaratory of anterior law, but it did militate against 
automatic transmission of laws of statutory origin, among them laws 
for the better protection of individual liberty. The position taken by 
the British law authorities was that irrespective of whether a charter 
grant of English liberties imported a grant of antecedent statute law, 
no statute of the realm enacted after settlement should be deemed to 
apply within a plantation unless it had been expressed so as to apply 
either to the particular plantation or to plantations in general.? Post- 
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settlement statutes which could be regarded as bettering legal safe- 
guards of liberty were seldom so extended. 

Compare the situation of the Australian colonies. By the time New 
South Wales was settled in 1788, it was generally accepted that when 
British subjects settled in newly discovered territories not previously 
under European rule, they took with them so much of the law of 
England then in force as was reasonably capable of being applied in 
their new environment.* This law was considered their “birthright 
and inheritance” in the sense that it could not be withheld from them 
save by proper legislative enactment. Legally, then, the Australian 
colonists could claim the benefit of such liberty regarding enactments 
as the Habeas Corpus Act, 1679, and applicable provisions of the Bill 
of Rights, 1689.4 For a time, it is true, they had grounds for com- 
plaining that their rights were not as amply protected as those of 
Englishmen at home. Jury trial was not available as of right for some 
forty years after settlement, but only for the reason that in a penal 
colony it was thought unsuitable and unworkable. Grand juries were 
eliminated as part of the prosecution process for the same reason. 

As in the American colonies, legislative enactments in the Austra- 
lian colonies were subject to certain legal controls, most of them im- 
perially administered. In each case there was the general requirement 
that colonial legislation be not repugnant to the fundamental laws of 
England. If colonial legislation was repugnant to these laws, the courts 
could hold it invalid or it could be disallowed by Order in Council. 
Few American colonial acts were struck down upon judicial review, 
but a large number were disallowed, many of them on account of non- 
conformity with the English law standard or breach of elementary 
canons of justice. Consistent veto of colonial acts on such grounds, if 
not always welcomed, must certainly have accustomed colonial lawyers 
and lawmakers to the idea of enforceable fundamental law limitations, 
and must have made the subsequent adoption of formal constitutional 
controls of legislative output all the easier. In the Australian colonies 
the scrutiny of local legislative acts to determine their conformity with 


3. The development of the new doctrine can be traced through Smith v. Brown, 2 
Salk. 666 (n.d.); Dutton vy. Howell, Shower P.C. 24, 32 (1693); Blankard v. Galdy, 2 
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stone’s Commentaries, 107. 
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fundamental English law was more a task for the judiciary than for 
the Colonial Office. The royal prerogative of disallowance remained, 
but it tended to be used more sparingly than it had been during the 
American colonial era, possibly because of the existence of locally 
administered controls. 

When provision was made in 1823 for a New South Wales legis- 
lature, the British Parliament made it a rule that no bill should be 
placed before the legislature unless it had been certified by the chief 
justice to be not repugnant to the laws of England, but consistent with 
them as far as the circumstances of the colony would allow.> In 1828 
the scheme for mandatory judicial review was altered slightly. Hence- 
forth a bill could pass the legislature without prior judicial veto, but 
within fourteen days of its enrolment, the judges of the Supreme Court 
could certify to the governor that the act was repugnant to English 
law. If such a certification were made, the governor was obliged to 
suspend the act’s operation until the matter was considered by the 
legislature. The legislature was not obliged to accept the judges’ 
advice and if it decided that the measure should be adhered to, the 
act was to “take effect and be binding” until His Majesty’s pleasure 
was known.® This latter procedure was followed until the granting 
of responsible self-government in the 1850's, but even then there was 
still the possibility of judicial review upon proceedings inter partes. 

On the whole, judicial review of colonial legislation on grounds 
of repugnancy to English law did not inspire confidence in the judi- 
ciary’s ability to moderate legislative excesses without stultifying legis- 
lative initiative; if anything, it reinforced legislative demands for a 
minimum of judicial interference. From the outset there were con- 
flicts between the judicial and legislative branches, and although they 
were not always concerned with civil liberties issues, they did create 
very grave doubts about the wisdom of requiring legislatures to con- 
form to vague, open-ended legislative standards, the application of 
which in particular cases was likely to be controversial and always un- 
predictable. 

The kind of difficulty that could arise is well illustrated by the 
disagreement which occurred in the 1820’s between Chief Justice 
Forbes and Governor Darling over proposed legislation to regulate the 
press. Darling was deeply troubled by the ferocity of press criticism 

5-4 Geo. IV, c. 96, s. 29. 6.9 Geo. IV, c. 83, s. 22. 
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of the colonial administration and formed the opinion that unless 
some form of censorship were imposed, the colony could be faced with 
civil disorder. The control measures he put forward were certainly 
stringent ones, but their stringency was dictated by the fact that the 
colony was still primarily a penal settlement and was being run some- 
thing along the lines of an open jail. Penal discipline had to be 
maintained at all costs. Following the example of the lieutenant goy- 
ernor of Van Diemen’s Land, Governor Darling proposed that news- 
papers be published only under license and be subject to stamp duty. 
Publication of a newspaper without license was to be a criminal offense. 
Licenses were to be dispensed on an annual basis by the governor; 
they were to be revocable at will and liable to forefeiture if the printer 
or publisher were convicted of seditious or blasphemous libel. Chief 
Justice Forbes, as it was his constitutional duty to do, reviewed the 
bill before its presentation to the Legislative Council. His opinion 
was that the licensing scheme would be repugnant to the laws of En- 
gland. “By the laws of England,” he wrote, “the liberty of the press 
is regarded as a constitutional privilege, which liberty consists in ex- 
emption from previous restraint; by the proposed bill a preliminary 
license is required which is to destroy the freedom of the press and 
place it at the discretion of the Government. By the laws of England,” 
he continued, “every man enjoys the right of being heard before he 
can be condemned either in person or property.’’ But under the pro- 
posed bill, “the Governor, with the advice of the Executive Council, 
may revoke the license granted to any publisher at discretion, and 
deprive the subject of his trade without his having the means of know- 
ing what may be the charge against him, who may be his accuser, 
upon what evidence he is to be tried, for what violation of the law 
he is condemned.” Moreover, the bill would make the governor and 
his council judges in their own cause, “that cause one of political oppo- 
sition to their own measures.’’* 

Forbes, it should be added, did not assert that freedom of the press 
was in any sense absolute, for he allowed that if the governor and his 
council publicly declared “that they believe the safety of the Colony, 
or its peace (in the legal sense) disturbed or hazarded by the licentious- 
ness of the Press,” then he would “certify that, assuming such to be 
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the true state of the colony, a bill for suspending the Press altogether, 
until such danger shall have passed away, is not repugnant to, but is 
consistent with, the spirit of the English law.’® But no such declara- 
tion had been made and Forbes’s own assessment of the situation was 
that the extreme measures proposed were not justified. 

Inasmuch as the English law standard did admit qualifications and 
exceptions in favor of peculiar local circumstances, judges applying it 
were forced to make a judgment more political than legal, and being 
political, it was the kind of judgment about which there was likely 
to be disagreement. Even judges could disagree, as they did over an 
act of 1834 to suppress bushranging.® ‘This was an act enlarging powers 
of arrest without warrant and putting on persons arrested under the 
act the onus of proving their innocence under pain of being held in 
custody until the requisite proof was forthcoming. On this occasion, 
Chief Justice Forbes and his fellow judge, Mr. Justice Dowling, felt 
that the end justified the means; Mr. Justice Burton, on the other 
hand, thought that the mischief could have been remedied “by a less 
sacrifice of the fundamental principles of the law.’’!° 

But what were the fundamental principles with which the colonial 
acts had to conform? Mr. Justice Boothby of the South Australian 
Supreme Court entertained some curious ideas on the subject, ideas 
which when put into practice threatened to block almost every legis- 
lative measure that had no exact British precedent. Boothby thought 
it incompetent for a colonial legislature to abolish or limit the opera- 
tion of grand juries, to make felonies or misdemeanors triable sum- 
marily, or to empower an administrative officer to determine questions 
of land title preparatory to the issue of a certificate making the title 
so recorded indefeasible. To give that power, he argued, would be to 
take away the right to jury trial “in matters relating to the ownership 
of land, as provided by Magna Carta and the Bill of Rights.’ Booth- 
by’s uncompromising and extreme stand on fundamental law questions 
precipitated something of a crisis in South Australian politics, and 
although his opinions were not generally shared by his brother judges 
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or by the British law officers, a time came when it was felt necessary to 
remove any further risk of judicial obstruction by abrogating the En- 
glish law standard altogether. This final step was taken in 1865 when 
the Imperial Parliament declared simply that no colonial law was to 
“be deemed to have been void or inoperative on the ground of re- 
pugnancy to the law of England,” saving only those cases where 
colonial laws were repugnant to British legislation extending to the 
colony by express words or necessary intendment.'” 

It is doubtful whether the Boothby episode greatly impaired the 
standing of the judiciary either in South Australia or elsewhere in 
Australia. But it did draw attention to the dangers of fundamental 
law limitations which gave too wide a scope for judicial interpolation 
and may have reinforced legislative bias against any form of judicial 
review which involved judges in the making of judgments depending 
on considerations other than strictly legal ones. 


III 


The constitutional model which appealed most to Australians in 
the nineteenth century was the British. When colonial statesmen 
urged the need for constitutional change, it was usually for change 
that would establish a form of government more akin to that operating 
in the mother country, government by sovereign legislatures and re- 
sponsible parliamentary executives. The British constitution was some- 
thing to be admired and something to be emulated. The Americans 
had not thought so, but their recollections of British type constitution- 
alism were not exactly those of nineteenth-century Whigs. As colo- 
nists, Americans had come to distrust omnicompetent parliaments as 
well as heads of state who were unamenable to popular will. The 
Australian colonists too had experienced government by a supreme 
imperial legislature and by constitutional monarchs and their agents, 
but their experiences had taught them only to desire for themselves 
much the same self-government as was enjoyed by Englishmen at home. 
The idea of parliamentary supremacy brought to mind historic epi- 
sodes each marking yet another milestone in the quest for freedom 


12. Colonial Laws Validity Act, 1865, s. 3. The circumstances giving rise to the act 
are discussed fully by D. B. Swinfen, ““The Genesis of the Colonial Laws Validity Act” 
[1967], Juridical Review, 29. See also Enid Campbell, “Colonial Legislation and the 
Laws of England,” Tasmanian University Law Review, II (1965), 148. 
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and democracy: battles between liberty-loving parliamentarians and 
liberty-disregarding monarchs, parliamentary successes in the struggle 
to contain prerogative power and to subject it to legal regulation, and 
the enactment of laws to secure individuals in the liberties that were 
their due. Nor could one overlook Parliament’s more recent accom- 
plishments in the reconstruction of the law to fit the needs of a new 
and dynamic society. Since the Reform Act, 1832, Parliament had 
responded well to public opinion, and though many problems still 
awaited its attention there were few who doubted its capacity to deal 
with them. . 

This much enthusiasm for the parliamentary institution was bound 
to rub off on the colonials. The Australians may not have held their 
politicians in high esteem, but their confidence in the power of legis- 
lative action to better the human condition was high. They had come 
to expect a good deal of their governments, for theirs was a hostile 
environment in which the individual labored at his peril. It was the 
function of government to insure the individual against failure in pri- 
vate enterprise and to supply the enterprise that the private sector 
would not or could not supply—in short, to play the part of pioneer. 
With expectations such as these, the emphasis was likely to be less on 
the limitation of governmental power than on its enlargement. 

Nor was the emphasis changed when thought moved in the direc- 
tion of federal union. Under the federal scheme, it is true, the state 
parliaments would not enjoy the amplitude of power they had enjoyed 
before federation, but between them the Commonwealth and state 
parliaments would have almost as much latitude as the British Parlia- 
ment. Furthermore, so long as each kept within its jurisdiction, there 
would not be any questioning of legislative acts except in the forum 
of public opinion. The federal Constitution was not to be an instru- 
ment by which the Australian people would affirm their commitment 
to democratic values or make law out of political morality. It was to 
be simply a basic law defining and distributing powers between a 
national and regional governments and regulating relationships be- 
tween them. 

The decision not to include a comprehensive bill of rights in this 
Constitution flowed not only from a reluctance to impose greater re- 
straints on legislative action than were necessary to give effect to the 
federal principle. The federating colonies were jealous of their 
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sovereignty and their representatives would have construed any sug- 
gestion to incorporate a universally applicable bill of rights as an 
attempt to derogate from that sovereignty. On the other hand, guaran- 
tees of individual liberties binding only the federal government would 
not have made much sense. At the time the expectation was that the 
federal government would assume responsibility only for a few goy- 
ernmental functions and these functions were not ones which were 
likely to touch on questions of civil liberty. The potentialities of fed- 
eral power were not then fully appreciated, but even if the delegates 
had been permitted a glimpse of the future, their attitude toward 
bills of rights probably would not have been very different. They 
were simply not the kind of men who would have set much store by 
general declarations of rights which they knew from experience had 
to be qualified. Many of them were lawyers who approached the task 
of drafting a constitution in the same spirit as they would approach 
the drafting of a deed or will. To them the language of a constitution 
needed to be exact and precise enough to indicate to those who were 
to be bound by it what they could and could not do. In this respect 
the United States Constitution was not altogether satisfactory, and 
although it could serve as a guide it was also an object lesson in the 
dangers of vagueness in language and was a document which ought 
to be improved upon. 

The lawyers’ criticisms of the American Bill of Rights went not 
only to the question of vagueness in expression, but to the question 
of necessity. Why, they seemed to ask, was it necessary to write guaran- 
tees of individual liberty into the Constitution when liberty was al- 
ready legally recognized and protected? And given a political ordering 
that would make governments responsive to public opinion, was it 
likely that the Australian people would suffer their legislators to der- 
ogate from their liberties? —These were the sorts of attitudes one would 
have expected of men schooled in English legal traditions, but as we 
shall see they were not always the attitudes that prevailed. Lawyers’ 
cautions were not always heeded and their prejudices were sometimes 
overborne. 
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IV 


In the draft Australian Constitution that came before the British 
Parliament in 1900 for enactment as an imperial statute, there were 
several clauses which Americans would immediately recognize as having 
been patterned after provisions in their Bill of Rights. Sec. 51 (xxxi) 
empowered the federal Parliament to make laws with respect to the 
acquisition of property, provided that the acquisition was on “‘just 
terms.’ Compare this with the Fifth Amendment’s prohibition of the 
taking of private property for public use ‘without just compensation.” 
Compare, too, s. 116 with the First Amendment. “The Common- 
wealth,” s. 116 declared, “shall not make any law for establishing any 
religion, or for imposing any religious observance, or for prohibiting 
the free exercise of any religion, and no religious test shall be required 
as a qualification for any office or public trust under the Common- 
wealth.”” In s. 117 we see a much watered-down version of Article IV, 
s. 2, and the first part of the Fourteenth Amendment. Sec. 117 de- 
clared that: “A subject of the Queen resident in any State, shall not 
be subject in any other State to any disability or discrimination which 
would not be equally applicable to him if he were a subject of the 
Queen in another State.” Consider also the resemblance between 
Article III, s. 3, and s. 80. The latter provided that: “The trial on 
indictment of any offence against any law of the Commonwealth shall 
be by jury, and every such trial shall be held in the State where the 
offence was committed, and if the offence was not committed within 
the State the trial shall be held at such place or places as the Parlia- 
ment prescribes.”’ 

If the framers of the Constitution were not enthusiastic about bills 
of rights, how did these provisions come to be included in the Consti- 
tution and why these rather than others? Were the variations in lan- 
guage thought to be significant? Have they in fact made any difference 
to the manner in which the provisions have been interpreted? 

When at the federal convention held in Melbourne in 1898 Ed- 
mund Barton moved the addition of a compulsory acquisition power, 
the question of controlling the exercise of that power was not even 
discussed. The power, Barton argued, was necessary because other- 
wise the Commonwealth could acquire only by contract, and pur- 
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chase would prove more expensive than compulsory acquisition." 
The states already had made legislative provision for expropriation 
but always so that private property owners should be compensated. In 
insisting that federal acquisitions should be on “‘just terms’ the makers 
of the Constitution were therefore doing no more than giving consti- 
tutional expression to policies agreed upon by the states, and making 
sure that the same policy should apply to acquisitions of state property 
by the federal government. As it has been interpreted by the High 
Court of Australia, “just terms” is not exactly the same as the “just 
compensation” provided for under the Fifth Amendment. Compensa- 
tion, according to the High Court, means payment of a full money 
equivalent. Although such payment satisfies the requirement of just 
terms, the requirement can be satisfied by something less.14 “The terms 
on which the Commonwealth acquires must be fair, but they need 
not be the fairest.1° Their fairness is assessed not only with reference 
to the interests of property owners whose property is acquired, but 
with reference to the interests of the whole community.1® Thus, in 
the High Court’s estimation, it is not unfair to refuse owners payment 
for any appreciation in property values that may have resulted from 
the government’s stimulus to demand" or for the expectation of profit 
on future sales.1* There has been a division of opinion on whether 
just terms requires payment of interest between the time of acquisition 
and the time of payment. In the United States it has been held that 
the right secured by the Fifth Amendment does entail payment of 
interest, but it is doubtful whether s. 51 (xxxi) of the Australian 
federal Constitution would be read as requiring interest to be paid in 
all cases.1® 

The history of the freedom of religion guarantee in s. 116 is rather 
curious. It appears to have originated with Andrew Inglis Clarke, a 
Tasmanian delegate. Clarke was attorney-general for Tasmania and, 
as both his federal movement activities and later writings demonstrate, 


13. Official Record of the Debates of the Australasian Federal Convention, Third 
Session, Melbourne, 1898, 151-154. 

14. Nelungaloo Pty. Ltd. v. The Commonwealth, 75 C.L.R. 495, 569 (1948). 

15. Ibid. 

16. Grace Bros. Pty. Ltd. v. The Commonwealth, 72 C.L.R. 269, 291-292 (1946). 

17.Ibid., 269. 

18. Poulton v. The Commonwealth, 89 C.L.R. 540 (1953). 

19.See R. W. Baker, ‘““The Compulsory Acquisition Powers of the Commonwealth,” 
in R. Else-Mitchell, ed., Essays on the Australian Constitution (gnd ed.; Sydney, 1961), 
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his debts to American constitutional thought were not inconsiderable.”° 
It was his model constitution that was used by the drafting committee 
of 1890 as the basis for the initial draft of a federal constitution. In 
this model of Clarke’s there was a freedom of religion guarantee ob- 
viously drawn from the First Amendment and like the First Amend- 
ment it was expressed to bind all governments.*! However, in its final 
form, the guarantee bound only the federal government. Before this 
stage was reached, Clarke’s draft had been amended to cover only the 
states;?* this change had been made on the theory that since the Com- 
monwealth would not have power to legislate with respect to religion, 
a provision prohibiting it from interfering with religious freedom or 
establishing religion was unnecessary.”* But then Henry Bourne Hig- 
gins, one of the Victorian delegates, made the point that federal power 
over religion might be inferred from certain words that were to ap- 
pear in the Constitution’s preamble, words referring to Almighty God. 
Therefore, he concluded, the Commonwealth’s hands should be tied.*4 
The suggestion that legislative authority might be inferred from the 
preamble was altogether fanciful and seems to have been recognized 
as such by the other delegates. Yet at this point they began to have 
second thoughts about the wisdom of having a clause directed against 
states and states only. Freedom of religion, it was thought, was already 
respected by state laws, and the proposed constitutional provision re- 
presented an unjustified and wholly unnecessary limitation on state 
power.”> Undismayed by the defeat of his original motion, Higgins 
came forward with another clause, this time one expressed to bind 
only the Commonwealth and extending the prohibition to the imposi- 
tion of religious tests for public office.2® When put to the vote, Hig- 
gins’ clause was carried by a majority of nine (25:16). Contrary to the 
assurances of other lawyers attending the conventions, the majority of 
delegates seems to have been persuaded by Higgins that without the 
prohibition the Commonwealth would have been in a position to regu- 
late Sunday observance throughout Australia. This was a subject on 


g0.See J. Reynolds, “A. I. Clarke’s American Sympathies and His Influence on 
Australian Federation,” Australian Law Journal, XXXII (1958), 62. 
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46 and 81. 
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24.Ibid., 654-656. 25.Ibid., 659-661. 
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which different political factions had very different views, and it was 
clear that the mere prospect, however remote, of a federal government 
legislating in this area was one which most state representatives de- 
sired to avoid. 

No case has arisen in which the High Court has struck down fed- 
eral legislation on the ground of infringement of s. 116. To begin 
with, the Court seemed to take a rather narrow view of the scope of 
the guarantee. Free exercise of religion, it was said, was not impaired 
unless what the law forbade or required constituted an interference 
with the individual’s liberty to engage in religious practices or obser- 
vances.** But more recently the Court has said that it will not presume 
to judge what beliefs are capable of being religious in character, and 
that the freedom guaranteed by s. 116 is not limited to religious prac- 
tices or observances.** On the other hand, the Court has emphasized 
that the freedom guaranteed is not absolute. “It is consistent with the 
maintenance of religious liberty,” Chief Justice Latham said, “for the 
State to restrain actions and courses of conduct which are inconsistent 
with the maintenance of civil government or prejudicial to the con- 
tinued existence of the community. The Constitution protects religion 
within a community organized under a Constitution, so that the con- 
tinuance of such protection necessarily assumes the continuance of the 
community so organized.”’”® 

The presence of s. 116, it should be noted, has not prevented the 
federal government from giving financial aid to children attending 
denominational schools or from making grants-in-aid to states on con- 
dition that the aid be paid to denominational schools. Although the 
legislation in question has not been tested in the courts, it seems un- 
likely that any legal challenge would succeed. 

The attitude of the federal convention delegates to bills of rights 
is nowhere better illustrated than in the debates leading to the adop- 
tion of s. 117. The section arose from a clause in the Constitution Bill 
of 1891 (Chap. V, cl. 17) reading as follows: “A State shall not make or 
enforce any law abridging any privilege or immunity of citizens of 
other States of the Commonwealth, nor shall a State deny to any per- 
son within its jurisdiction the equal protection of the laws” (emphasis 


27. Krygger v. Willliams, 15 C.L.R. 366 (1912). 
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supplied). At the federal convention in Melbourne in 1898 the clause 
encountered opposition. The bill as a whole had been referred to the 
colonial parliaments and some of them had queried this particular 
clause’s meaning. The Legislative Assembly in New South Wales and 
the Legislative Council in Tasmania pointed out that legally there 
was no such thing as state citizenship and suggested that the words 
indicated by italics be deleted. The Tasmanian Legislative Assembly, 
possibly at the instigation of the attorney-general, Andrew Inglis 
Clarke, suggested an alternative clause as follows: 


The citizens of each State, and all other persons owing allegiance to the 
Queen and residing in any territory of the Commonwealth, shall be 
citizens of the Commonwealth, and shall be entitled to all the privileges 
and immunities of citizens of the Commonwealth in the several States, 
and a State shall not make or enforce any law abridging any privilege or 
immunity of citizens of the Commonwealth, nor shall a State deprive any 
person of life, liberty or property without due process of law, or deny to 
any person within its jurisdiction, equal protection of the laws.%° 


The move to incorporate this Fourteenth Amendment-type clause 
in the constitution met with a singularly unsympathetic response. 
The Victorian attorney-general, Isaac Isaacs, was especially critical of 
the proposed clause. It was, he said, vague and unnecessary, and it 
would interfere too much with state rights. The Fourteenth Amend- 
ment, he added, had been brought about by rather peculiar circum- 
stances, had been carried only by force of arms, and had already given 
the Americans a great deal of trouble.*t O’Connor, another lawyer 
delegate, was not persuaded that a due process clause was superfluous; 
in his opinion it might be needed to restrain unjust majorities.*? 
Isaacs replied by saying that the idea that a supreme court “should 
control the legislatures of the States within their own jurisdiction” 
was positively “dangerous.”** To Dr. Cockburn of South Australia, a 
due process clause was an “insult” to the legislators.*4 In the end, the 
Isaacs view prevailed, and references to due process and equal protec- 
tion of the laws were deleted.*° The question of how to prevent states 
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from discriminating against residents of other states was then dealt 
with as a matter of draftsmanship.*® 

The Constitution emerged without a due process clause but it did 
establish at least one minimum procedural requirement and, what is 
perhaps more important, established what many would regard as a pre- 
requisite of due process: separation of judicial power from other gov- 
ernmental powers and the independence of the federal courts that 
were to exercise that power.*7 The procedural requirement related to 
jury trial, so often identified (whether rightly or wrongly) with vindica- 
tion of individual liberty in the face of overwhelming public power. 
In the draft Constitution of 1891 it was proposed to make jury trial 
mandatory for all indictable offenses cognizable by courts established 
under the Constitution. At the Adelaide convention in 1897 and again 
at the Melbourne convention in 1898, Higgins moved to have the 
reference to jury trial omitted on the ground that the clause as framed 
would prevent Parliament from dispensing with juries in cases where 
they were inappropriate, notably in commercial cases. Higgins’ motion 
to amend was lost, but only after delegates had been reassured by 
Isaacs that jury trial would be mandatory only if the offense charged 
was indictable and that the indictability of a federal offense depended 
solely on Parliament’s will.** Isaacs pointed out that there was a sig- 
nificant difference between the Australian clause and its American 
counterpart, Article III, s. 2(3). ‘The latter provided that the trial of 
all crimes should be by jury, whereas the former prescribed jury trial 
for indictable offenses only.?® Subsequently, Edmund Barton suggested 
rewording of the clause to make it absolutely clear that trial by jury 
would be required only where the accused was proceeded against on 
indictment. If the original clause were allowed to stand, he reasoned, 
the result would be that if Parliament provided that an offense was 
punishable either on indictment or summarily, trial would always 
have to be by jury, regardless of the mode of prosecution. Isaacs dis- 


36. The meaning of s. 117 remains cloudy. The importance of the section has been 
diminished by the High Court’s ruling that it does not prevent states from discriminating 
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agreed with Barton’s interpretation, but Barton’s amendment passed 
and eventually became s. 80 of the Constitution.*° 

Recalling, no doubt, the opinions that had prevailed at the consti- 
tutional conventions, Higgins, by then a justice of the High Court, 
described the effect of s. 80 as being simply that “if there be an indict- 
ment, there must be a jury; but there is nothing to compel procedure 
by indictment.’’*! Some years later this interpretation was questioned 
by Mr. Justices Dixon and Evatt. “It is a queer intention,” they said 
of Higgins’ dictum, 


to ascribe to a constitution; for it supposes that the concern of the framers 
of the provision was not to ensure that no-one should be held guilty of a 
serious offence against the laws of the Commonwealth except by the ver- 
dict of a jury, but to prevent a solecism, namely, the use of an indictment 
in cases where the legislature might think fit to authorize the court itself 
to pass upon the guilt or innocence of the prisoner.‘ 


On their interpretation of s. 80, the federal Parliament would not have 
it within its power to exclude jury trial unless the punishment and 
mode of prosecution it prescribed were not the kind of punishment 
or method of prosecution that went with indictments. There were, 
they said, two basic ingredients in the indictment procedure: “that 
some authority constituted under the law to represent the public inter- 
est for the purpose took the responsibility for the step which put the 
accused on his trial” and “the liability of the offender to a term of 
imprisonment or to some graver form of punishment.’’*? So if Parlia- 
ment prescribed imprisonment as the penalty and then authorized the 
attorney-general or some other public officer to prosecute, it could not 
then provide that the offense was triable summarily. The Dixon and 
Evatt view of s. 80 was not necessary for decision of the case before 
them, and though it has not been directly refuted, most other judges 
of the High Court appear to have been better satisfied with the Hig- 
gins interpretation.** So the guarantee of jury trial is indeed illusory. 
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V 


Since its inception the Australian federal Constitution has under- 
gone very little change. ‘The Constitution may be amended by federal 
legislation which has been approved by a majority of all electors and 
also by a majority of electors voting in a majority of states,*° but only 
a few amendment proposals have been approved by the requisite major- 
ities. None of these amendments has been directly concerned with 
fundamental human rights. In 1944 a Labour government brought 
in a bill to extend federal legislative powers for a five-year period; 
subsequently civil rights clauses were added to allay fears that the 
proposed increases in federal power would enable the Commonwealth 
to create a socialist state. One of these clauses provided that “neither 
the Commonwealth nor a State may make any law abridging the free- 
dom of speech, or of the Press.” The other purported to extend the 
freedom of religion guarantee in s. 116 to bind the states. Neither 
became law. As on previous occasions, the electors showed themselves 
suspicious of moves to enlarge Commonwealth power. Given a choice 
between accepting the proposed amendments in toto and rejecting 
them, they cast a negative vote. Majorities were obtained in two states 
only: South Australia and Western Australia.*® 

Two years later the Labour government sought and obtained ap- 
proval for a more limited amendment; this time one enabling the 
Commonwealth to dispense a wider range of welfare benefits and ser- 
vices. But in the case of dental and medical services there was a qualifi- 
cation. Commonwealth laws making provision for such services were 
not “to authorize any form of civil conscription.’’47 The provision was 
added on the suggestion of R. G. Menzies, then leader of the Opposi- 
tion, to meet the criticism that Commonwealth power to provide dental 
and medical services might result in a system of socialized medicine, 
something which the medical profession would have resisted at all 
costs.*8 
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Twice the federal Constitution has been the subject of general 
review. On both occasions constitutional changes were recommended 
but never put to the vote. The first general inquiry was entrusted to 
a Royal Commission which sat between 1927 and 1929; the second to 
a joint committee of the Senate and House of Representatives, ap- 
pointed in 1958. Neither body was prepared to recommend adoption 
of a comprehensive bill of rights. The Royal Commission contented 
itself with a bare statement outlining the differences between the 
Australian Constitution and United States Constitution and catalogu- 
ing the several provisions in the former which had a rights-entrenching 
effect. The Joint Committee on Constitutional Review took a more 
positive approach. It had heard representations from a number of parties 
urging the virtues of bills of rights and, having heard them, felt con- 
strained to explain why it thought such provisions were unnecessary. 
“The absence of constitutional guarantees in the Commonwealth Con- 
stitution,” it explained, ‘had not prevented the rule of law from char- 
acterizing the Australian way of life.’’®° Its view was “that as long as 
governments are democratically elected and there is full parliamentary 
responsibility to all electors, the protection of personal rights will, in 
practice be secure in Australia.”*! But it was not satisfied that the 
Constitution adequately secured these things and accordingly recom- 
mended “a constitutional amendment to protect the position of the 
elector and the democratic processes essential to the proper function- 
ing of the Federal Parliament.”°? 

What the committee wanted was constitutional provision to ensure 
that the value accorded to votes of electors in each of the states, and 
each electoral division should, as near as possible, be uniform. As it 
stands, the Constitution does insist on a degree of equality in voting 
power, for s. 24 declares that the number of members of the House 
of Representatives in the states should be proportioned to state popu- 
lations. But the determination of electoral districts (divisions) and 
the number of members to be chosen for each district is wholly within 
Parliament’s discretion. ‘The Commonwealth Electoral Act provides 
for single member constituencies, and for the erection of electoral 


49. Commonwealth of Australia, Report of the Royal Commission on the Constitution 
(Canberra, 1929), p. 18. 

50.Commonwealth of Australia, Parliament, Report from the Joint Committee on 
Constitutional Review (1959), para. 328. 

51. Ibid. 52. Ibid. 


314 Enid Campbell 


divisions by distribution commissioners. The number of electors in 
each division is supposed to be roughly the same; it must never ex- 
ceed or fall short of a quota, arrived at by dividing the total number 
of electors for the state by the number of members to be chosen for 
the state, by more than one-fifth of that quota. The act further re- 
quires redistribution if this permissible margin is exceeded or if there 
is an increase of members for the state. Even having regard to the 
peculiarities of population distribution in Australia, the committee 
felt that the permissible margin of difference was too great. What it 
recommended was amendment of the Constitution to entrench the 
principle of single member electorates and to require that the number 
of electors in each division of a state should not rise or fall below the 
quota by more than one-tenth. It further proposed mandatory review 
of electoral divisions at least once every ten years. The actual erection 
of divisions should remain Parliament’s responsibility, but parliamen- 
tary action would be controlled by the minimum requirement pro- 
visions and by the further requirement that no division be authorized 
until the receipt of the report from the relevant electoral commission.** 

‘The assumptions underlying the committee’s recommendations on 
apportionment are perhaps more significant than the recommendations 
themselves. The desirability of constitutional safeguards was con- 
sidered concurrently with the question of a bill of rights. The com- 
mittee’s reasoning was simply this: that given constitutional “provisions 
ensuring the regular review of the electoral divisions” and ensuring 
that the value accorded to the votes of electors are nearly uniform, 
democratic processes are protected, and inasmuch as they are protected, 
individual liberties are not likely to be impaired. “In making possible 
minority governments,’ the committee concluded, “the majority can 
be deprived of the government of its choice and the way is open for 
arbitrary action impairing the freedom of the individual even though 
the action stands condemned by the majority of people who comprise 
the electors of the Commonwealth.’*+ This line of argument comes 
dangerously close to saying that there can be no such thing as an 
unjust majority and that freedom of the individual is what the major- 
ity would have it mean and no more. 
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VI 


On reading the Australian federal Constitution as it was originally 
framed, one might easily gain the impression that Australians were 
racial supremacists. Sec. 51 (xxvi) enabled the federal Parliament to 
make laws with respect to “the people of any race, other than the 
aboriginal race in any State, for whom it is deemed necessary to make 
special laws.”®> Sec. 127 provided that: “In reckoning the numbers of 
the people of the Commonwealth, or of a State or other part of the 
Commonwealth, aboriginal natives shall not be counted.”°* As a result 
of a constitutional amendment in 1967, the italicized words in s. 51 
(xxvi) and the whole of s. 127 were deleted.*” 

The avowed purpose of the draftsmen of s. 51 (xxvi) was to give 
the Commonwealth power to make discriminatory laws, laws of a kind 
which before federation had been passed to deal with “the Indian, 
Afghan and Syrian hawkers; the Chinese miners, laundrymen, market- 
gardeners, and furniture manufacturers; the Japanese settlers and Ka- 
naka plantation labourers of Queensland, and the various coloured 
races employed in the pearl fisheries of Queensland and Western 
Australia.”’°® The colonial laws had diverse aims: to restrict immigra- 
tion, to promote repatriation, to confine the “‘alien’”’ races to certain 
areas, to limit their choice of occupation, and, in some cases, to give 
them special protection. Sir Samuel Griffith, who first suggested the 
clause, emphasized the importance of immigration control,*® though if 
this was his only concern, the requisite federal control was to be had 
by exercise of the immigration and external affairs powers. 

Why was the Commonwealth expressly excluded from making 
legislation respecting the aboriginal race? —The matter was not even 
debated, but the assumption was that since aboriginal affairs were 
already the subject of special regulation in the states, federal policy and 
action was not necessary. Besides, few of the powers that were to be 
reposed in the Commonwealth seemed to have any direct bearing on 


55- Emphasis supplied. 

56.On the history of this section, see Geoffrey Sawer, “The Australian Constitution 
and the Australian Aborigine,” Federal Law Review, II (1966), 16, 25-30. 

57-Constitution Alteration (Aborigines) Act 1967. 

58. W. Harrison Moore, The Constitution of the Commonwealth of Australia (2nd 
ed.; London, 1910), p. 462. 

59. National Australasian Convention Debates, Sydney, 1891, 703; Official Records of 
the Debates of the Australasian National Convention, Third Session, Melbourne, 1898, 240. 
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the sorts of questions on which special legislation for aborigines was 
required. ‘The national government, unlike the national government 
in the United States, had no jurisdiction over public lands and its 
powers concerning welfare benefits originally extended only to invalid 
and old age pensions. 

Once it might have seemed that the aborigines were destined to 
become a forgotten people. But circumstances have conspired to resur- 
rect them from obscurity and to accord them new importance in both 
state and national policy. Australian governments have begun to recog- 
nize that the policies they have pursued in the past, not only in rela- 
tion to the aborigines, but in relation to immigration, have given the 
country something of a bad name. They know too that criticisms and 
pressures from outside cannot be countered simply by saying that race 
relations are a purely domestic concern. There have been pressures 
from inside as well, though not so much from established political 
parties as from individuals and small groups. Protest on behalf of the 
aborigines is a relatively new phenomenon and both in its objectives 
and strategies owes a good deal to the example of the civil rights 
movement in the United States. 

Inevitably, the awakening of a public conscience about the condi- 
tion of the Australian aborigine has led to demands for national policy 
and action on aboriginal affairs—inevitable, because nowadays any new 
program which concerns the country at large and which requires sub- 
stantial expenditure of public money is apt to be regarded as a federal 
responsibility. Federal initiative in aboriginal affairs has been want- 
ing. Before the amendment of s. 51 (xxxvi) in 1967 the federal goy- 
ernment certainly had no power to legislate generally with respect to 
aborigines, but it did make particular and special provision for them 
in relation to the franchise and probably could have done likewise in 
relation to welfare benefits. —The move to amend the Constitution to 
enable the federal government to legislate for aborigines without re- 
striction initially came not from the government but from a Liberal 
backbencher, W. C. Wentworth, M.H.R. Wentworth’s proposal went 
considerably further than the constitutional amendment eventually 
proposed by the government and entailed constitutional prohibitions 
against discrimination. In a sense, Wentworth forced the government’s 
hand, for although his bill was not one the government was prepared 
to adopt as its own, it could not appear to be opposing the purposes 
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behind it. Whether the passage of the amendment marks the begin- 
ning of a new deal for the aborigines remains to be seen. The Com- 
monwealth’s intentions at this moment are not clear, but there has 
been no suggestion that it will exercise its power to the full and there- 
by oust state jurisdiction. Meanwhile, the states have begun to review 
their policies and administrations, some more searchingly than others. 
To date, only one, South Australia, has specifically legislated against 
discrimination on grounds of race or color. The act in question, the 
Prohibition of Discrimination Act, 1966, relates to discrimination in 
admission to shops, hotels, bars, and public places, in the supply of 
services, letting of accommodation, employment, and restrictive clauses 
in agreements for sale of land. 


VII 


The Australian state constitutions have never at any time included 
bills of rights. ‘The Tasmanian Constitution Act, 1934, contains a sec- 
tion dealing with religious freedom,*! but like most provisions in state 
constitutions, it does not have the force of fundamental law and may 
be repealed or amended like any other statutory provision, even by im- 
plication. There is no doubt that the state parliaments could, if they 
wished, entrench civil rights by passing legislation declaring those 
rights and then providing that laws repealing or amending the declara- 
tion of rights should not be effective unless passed according to some 
special legislative procedure. A state parliament could, for example, 
provide that no bill altering or abridging the statutory guarantees 


60. The Commonwealth always has made special provisions for aborigines in the 
federal electoral laws. Under the Commonwealth Franchise Act of 1902 they were 
denied the right to vote unless already entitled to vote in elections for a state lower 
House. Aborigines who were or had been members of the defense forces were enfranchised 
in 1949 (Commonwealth Electoral Act 1949, s. 3); in 1962 the franchise was extended 
to all adult aborigines (Commonwealth Electoral Act 1962, ss. 2 and 3). 

61. Sec. 46 provides: 

(1) Freedom of conscience and the free profession and practice of religion are 
subject to public order and morality, guaranteed to every citizen. 
(2) No person shall be subject to any disability or be required to take an oath 
on account of his religion or religious beliefs and no religious test shall be 
imposed in respect of the appointment to or holding of any public office. 
Judging by the marginal note, the section was intended to restate the British Roman 
Catholic Relief Act (1829) which had been extended to the colony by the Imperial Act, 
10 Geo. IV, c. 5 (1830). The inclusion of the provision in the Constitution Act was not 
debated but was brought about by a general consolidation of Tasmanian legislation in 
1934- 
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should be presented to the governor for the royal assent unless it had 
been passed by both houses and approved by a majority of electors 
voting at a referendum. 

A civil rights bill incorporating entrenching clauses of this kind 
was actually brought down in the Queensland Parliament in 1959 fol- 
lowing the premier’s pre-election promise to introduce legislation 
giving effect to the principles of the United Nations Universal Declara- 
tion of Human Rights.“* The bill—the Queensland Constitution 
(Declaration of Rights) Bill—was far from comprehensive and included 
a number of clauses the only effect of which would have been to pre- 
serve the political status quo. The individual rights guaranteed were 
few. The right to vote at parliamentary elections was guaranteed to 
all persons qualified to vote under existing law. A person arrested 
or detained was to have the right to be informed promptly of the 
reason, to engage a lawyer without delay, and if his detention was 
unlawful, the right to obtain release by habeas corpus. When a per- 
son’s property was compulsorily acquired by a public authority, he 
was to be entitled to just terms of compensation. Oddly enough, this 
guarantee was expressed not to apply to acquisition of primary prod- 
ucts, the reason for this being that a constitutional requirement that 
just terms of compensation should be provided in this kind of case 
might upset schemes for organized marketing. 

The bill never became law; indeed, it was never even voted upon. 
No sooner had it been introduced than it was withdrawn by the gov- 
ernment for further consideration. Having been withdrawn, it was 
shelved indefinitely. 


VE 


The High Court’s approach to constitutional adjudication has been 
very much that of a common law court. This is hardly surprising 
when one considers that most of its business is common law work. 
Unlike the United States Supreme Court, it sits as a general court of 
appeal from state supreme courts® and its appeal jurisdiction is not 
limited to cases presenting a federal aspect. The Court recognizes that 


63. See Clayton v. Heffron, 105 C.L.R. 214 (1960). 
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constitutional interpretation ought to be approached rather differently 
from the interpretation of ordinary statutes. On the other hand, it 
has repeatedly stressed that the Constitution took effect within a com- 
mon law system and should be read accordingly.®* What this means 
in practice is that where the language of the Constitution is general 
and open-textured, the Court will attribute to it a meaning conform- 
able to common law principle and in particular will construe grants 
of legislative power consistently with common law values. It is as if 
the common lJaw—or that part of it delimiting public authority and 
defining fundamental human rights—has a moral superiority which 
entitles it to be used as a standard both in determining what powers 
the Constitution was intended to confer and in determining the limits 
of power supplied by ordinary statute. 

The extent to which the High Court is prepared to write common 
law standards into the Constitution is particularly well-illustrated by 
its interpretation of Commonwealth executive power. The Constitu- 
tion merely vests the power in the Crown, makes it exercisable by the 
governor-general, and declares that it shall extend to the maintenance 
and execution of the Constitution and Commonwealth laws. The 
Court has held that, apart from the powers specifically mentioned, e.g., 
the power to summon, prorogue, and dissolve Parliament, the Consti- 
tution does not give the executive branch wider authority than the 
Crown would be entitled to exercise under the common law. It 
cannot therefore, by virtue of the Constitution, empower royal com- 
missioners to compel the attendance of witnesses, the giving of testi- 
mony, or the production of documents. Such powers may be supplied 
but only by parliamentary enactment.® 

Consider also the High Court’s interpretation of the Common- 
wealth defense power. The words of the Constitution are general, but 
they have been held not to authorize federal legislation interfering 
unduly with individuals’ liberty of association. A federal regulation 
made in wartime to empower the government to confiscate premises of 


66. Amalgamated Society of Engineers v. Adelaide Steamship Co. Ltd., 28 C.L.R. 129, 
152 (1920); Federal Commissioner of Taxation vy. Official Liquidator of E. O. Farley Ltd. 
(In Liquidation) 63 C.L.R. 278, 304 (1940). 

67. The Commonwealth v. Colonial Combing, Spinning and Weaving Co. Ltd., 31 
C.L.R. 421 (1922). 

68. Attorney-General for the Commonwealth v. Colonial Sugar Refinery Co. Ltd. [1914] 
A.C. 237. Likewise the Commonwealth executive cannot tax without parliamentary 
authorization: The Commonwealth y. Colonial Combing, Spinning and Weaving Co. 
Ltd., 31 C.L.R. 421 (1922). 
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subversive associations was held unconstitutional, and associated regula- 
tions empowering the governor-general to decide which associations 
were to be illegal and defining the legal consequences flowing from 
such declaration were held ultra vires the enabling act.® The law- 
making power given by the enabling act was expressed in such vague 
terms that it is almost certain that had the regulations in question been 
included in a statute, they would have been held unconstitutional. 

This conclusion is reinforced by the High Court’s decision in the 
Communist Party Case.” In 1950, the federal Parliament passed an 
act banning and dissolving the Australian Communist party and any 
other Communist association which the executive chose to bring with- 
in the act. All of such bodies were liable to be deprived of their 
property; taking part in their activities was made a criminal offense, 
and “declared” Communists were disabled from holding certain offices. 
The chief consideration which moved the High Court to hold the act 
invalid was that the statutory provisions were not of a kind which 
would permit the Court to decide whether the act could be subsumed 
under defense or any other head of federal power. The facts upon 
which the existence of the power to legislate depended—the threat 
of Communism to national security—had been determined by Parlia- 
ment or were left to be determined by the executive. On that basis 
of assumed fact, Parliament had proceeded to impose sanctions on 
Communists and Communist organizations, not in respect of particular 
acts committed, but in respect of their mere existence. In ascertain- 
ing the constitutionality of the legislation, the Court began, as always, 
by considering the act’s purported effect on antecedent rights. The 
rights here in question were “the right of association, the common 
property and the civil rights of the members.”"1 The assumption was 
that they were rights entitled to legal recognition and not lightly to be 
overridden by legislation. “The Constitution,” Justice Dixon ob- 
served, ‘‘is an instrument framed in accordance with many traditional 
conceptions, to some of which it gives effect, as, for example, in sepa- 
rating the judicial power from other functions of government, others 
of which are simply assumed. Among these I think it may fairly be 
said that the rule of law forms an assumption.’ 


69. Adelaide Company of Jehovah’s Witnesses Inc. v. The Commonwealth, 67 C.L.R. 
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In its capacity as the supreme court of common law, the High 
Court exercises a creative function which in some respects parallels 
that of the United States Supreme Court in the application of the Bill 
of Rights. So far as individual liberties derive legal support from 
decisional rules, the High Court’s judgments are just as instrumental 
in forming and maintaining standards as judgments of the American 
court. The High Court’s decisional rules may of course be negated 
by statute, but governments are not likely to embark on a course of 
legislative action if the result would be to overturn principles which 
the High Court has commended on grounds going to the moral foun- 
dations of a democratic society. The role of the High Court is there- 
fore partly educative and partly regulatory. 

The kinds of criticisms that have been levelled against judicial 
enforcement of fundamental law guarantees in some respects apply 
with equal force to legal systems such as Australia’s, in which the legal 
definition and vindication of individual liberties is left largely to com- 
mon law processes. And this is a point which the critics of judicial 
review often ignore. In the United States, Bill of Rights issues come 
before the Supreme Court as disputes inter partes. At this point, a 
decision has to be made which will affect interests other than those 
immediately represented before the Court. The Court, after all, is 
deciding principally with reference to the concrete case in hand. But 
inasmuch as the Court is making law for the whole, it must consider 
interests other than those represented and endeavor to arrive at a 
decision which will conciliate the competing claims and still maximize 
liberty. “This kind of calculus,” Paul Freund comments, “which is a 
commonplace of the legislative process, raises philosophical and prac- 
tical problems of the first importance. The question for us is whether 
the calculus is an appropriate one for the jurisdiction of judges in 
applying the guaranties of the Constitution.”** But is it appropriate 
even for the jurisdiction of judges who make law about liberty with- 
out the guidance of constitutional guarantees? 

A further criticism sometimes made of the system whereby the 
Supreme Court pronounces on the application of the Bill of Rights is 
that the kind of decision involved in such cases is political rather 
than legal and that policy-making in this area, because of its con- 
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troversial nature, is more properly left to legislators. No realist today 
would deny that in applying the Bill of Rights, the Supreme Court is 
performing the part of a policy-maker or that the words of the Con- 
stitution preclude discretion or choice. The real problem to my mind 
is how the discretion is to be guided: whether, for example, the Court 
should presume in favor of legislative judgment and evaluation. In 
many ways, the problems confronting a court deciding civil liberties 
questions without a bill of rights or statutory definitions of rights is 
more acute. There is no legislative judgment to which it can defer. 
It is obliged to make value judgments and establish law guided only 
by judicial precedent. The one difference is that its resolution of the 
issues is not final. Its policies are liable to legislative review and altera- 
tion. This very want of finality reduces the pressure upon the judiciary 
to come up with final answers and discourages attempts to lay down 
broad principles going beyond the immediate requirements of the 
case. Courts in this situation are relieved of the necessity of having to 
lay down guidelines which can be acted upon by the legislature in 
the future, and though they may think it desirable to give direction 
about the standards to which officials ought to conform—e.g., standards 
that ought to be observed by police in interrogation of suspects—any 
standards they do lay down or suggest are in a sense tentative and pro- 
visional: they are subject to legislative revision. 


W. D. K. Kernaghan / Civil Liberties in the 
Canadian Community 


I. Civil Liberties and the Constitution 


The single most noteworthy achievement in the sphere of civil 
liberties in Canada during the one hundred years since Confederation 
was the enactment in 1960 of the Canadian Bill of Rights. This 
statute of the federal Parliament marked the culmination of four de- 
cades of continuing efforts to secure improved legal guarantees to 
Canadian rights and freedoms. It also heralded the beginning of a 
campaign for the constitutional entrenchment of a bill of rights em- 
bracing a wide range of civil liberties and extending its application to 
the provincial level of government. The focus of this essay will be the 
factors leading to the achievement of the existing Bill of Rights and 
the need in Canada today for further legislative and constitutional 
safeguards to civil liberties. 

Central to this examination is an understanding of the meaning 
of “civil liberties” in the Canadian context. Professor (now Mr. Jus- 
tice) Laskin has classified Canadian civil liberties into (1) the tradi- 
tional political liberties—the freedoms of speech, press, religion, 
assembly, and association; (2) legal liberties—the freedoms “from 
arbitrary arrest, or arbitrary search and seizure; protection of fair and 
impartial adjudication”; (3) egalitarian civil liberties—positive govern- 
mental action to ensure “equality of employment opportunity or of 
access to service or amenities without discrimination on account of 
religion or colour or origin”; and (4) economic civil liberties—‘‘a trans- 
fer to the economic sphere of the notion of individual rights developed 
in the political sphere.”? Professor F. R. Scott has set forward a similar 
classification but has added the category of minority or group rights, 
which in his estimation “rank ahead of nearly all other rights in the 
minds of most people in Quebec.’* Mark MacGuigan has argued 
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persuasively that the term “civil liberties” should be restricted to the 
political, legal, and egalitarian liberties which “‘1) are wholly negative 
in their scope and g) relate directly to the human person.”* Never- 
theless, a broad classification encompassing the fourfold Laskin division 
supplemented by the class of minority rights is the most practicable 
demarcation of the field since it closely approximates the classification 
adopted by the federal government in its civil liberties dialogue with 
the provinces and the United Nations. 

In the United States the terms “civil liberties” and “civil rights” 
are often used interchangeably by both scholars and the general public. 
In Canada, however, the use of the term “civil rights’ to refer to 
human rights and fundamental freedoms has given rise to much popu- 
lar confusion and legal controversy since the British North America 
Act grants to the provinces authority over “Property and Civil Rights 
in the Province.”® Both the justices of the Supreme Court and legal 
scholars are divided among themselves as to the extent to which this 
provision bestows jurisdiction in the civil liberties field upon the 
provinces. ‘There appears, however, to be a growing consensus among 
leading constitutional experts in Canada that the term “civil rights” 
refers 


only to private law rights between individuals, and not to those public 
rights, such as freedom of religion, of speech, of the press, of association 
and of the person, which are really only attributes of citizenship and the 
limits of which are set in the criminal law.® 


The failure of Canada’s Founding Fathers to make extensive pro- 
vision in the British North America Act for the protection of civil 
liberties was not motivated by a considered decision to reject a bill of 
rights modeled on that of the United States. Rather, the occasional, 
almost incidental, allusions to civil liberties during the Confederation 
Debates? demonstrate that the Fathers of Confederation believed that 
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“a Constitution similar in Principle to that of the United Kingdom”® 
would furnish adequate safeguards to individual liberties. It is incor- 
rect to assume, however, the complete absence of constitutional protec- 
tion of civil liberties in Canada. Those sections of the British North 
America Act which may be viewed as touching upon aspects of civil 
liberties are those providing for an annual session of Parliament (s. 20); 
for representation by population (ss. 51, 51A, and 52); for the limita- 
tion of unqualified provincial authority over education through guaran- 
tees to separate schools (s. 93); for the independence of justices of the 
Superior Courts in the provinces through the assurance of tenure dur- 
ing good behavior (s. gg); and for the use of the two languages, English 
and French, in the federal and Quebec legislatures, in the courts of 
Quebec, and in those courts created by the federal government (s. 133). 

It is remarkable that almost a century after Confederation a num- 
ber of opponents to the enactment of a Canadian bill of rights based 
their arguments on Canada’s close historical and constitutional links 
with Great Britain. Such legal watersheds in British history as the 
Magna Carta of 1215, the Petition of Rights of 1628, the Habeas Cor- 
pus Act of 1674, and the Bill of Rights of 1689 were offered as pillars 
of defense for Canadan civil liberties. These declarations of rights 
and freedoms marked progress in the struggle of Parliament and the 
citizen against the arbitrary exercise of royal authority and have been 
a source of inspiration to civil libertarians in Britain, Canada, and 
elsewhere. Such charters of liberties do not, however, provide Cana- 
dian courts with the legal powers needed to deter and punish periodic 
transgressions of civil liberties today. 

Moreover, it is not realistic to suggest that a transnational implanta- 
tion of such a culture-bound characteristic as exceptional regard for 
the preservation of individual and collective liberties could take place 
between Great Britain and Canada. The less enviable record of the 
Canadian community in the realm of civil liberties has been condi- 
tioned by Canada’s distinctive social and political characteristics. 
Since persons of ethnic origins other than Anglo-Saxon predominate 
among the Canadian population, a much smaller proportion of Cana- 
dian than British citizens possess the Anglo-Saxon heritage of respect 
for civil liberties. It is significant also that many infringements of 
Canadian freedoms have occurred in sections of Canada inhabited 
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largely by persons of British ancestry. Furthermore, in contrast to 
Great Britain where Parliament is supreme over the whole field of 
civil liberties, freedom-conscious citizens in Canada must oversee the 
legislative activities of the federal government and ten provincial gov- 
ernments. 


II. Civil Liberties Disputes Preceding the Bill of Rights 


The Canadian Bill of Rights did not issue from a single civil 
liberties transgression of an exceptional nature. Indeed, the decade 
before the enactment of the bill in 1960 was a period of relative qui- 
escence in the area of Canadian civil liberties. The Bill of Rights was 
the outcome of a number of encroachments on Canadian freedoms 
extending over the span of years from World War I to the early fifties. 
Although specific proposals for a Canadian bill of rights date only 
from 1945,° civil liberties problems have plagued the Canadian federa- 
tion from its very beginning. Before 1914, however, aside from occa- 
sional civil liberties controversies of a political and legal nature, the 
matter of greatest concern was minority rights, with particular refer- 
ence to the constitutional, linguistic, and cultural rights of French- 
speaking Canadians. During World War I, the budding consciousness 
among Canadians of the need for more vigorous defense of personal 
freedoms was manifested in opposition to the violations of civil liberties 
committed by the Conservative government under the War Measures 
Act’? and allegedly justified by the emergency conditions. Strong ex- 
ception was also taken to laws enacted as an aftereffect of the Winni- 
peg General Strike in 1919. An addition to section 98 of the Criminal 
Code! provided that any organization which attempted to effect “gov- 
ernmental, industrial or economic change” by forceful means was an 
illegal association and that membership in or public support of such 
a group was an offense. Under this law, the Ontario Court of Appeal 
in 1931 declared the Communist party of Canada an unlawful asso- 
ciation.!2. Widespread disapproval in Canada of the sweeping restric- 
tions imposed upon traditional political liberties by section 98 led to 
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its repeal in 1936.1 Significantly, the content of section 98 resembled 
that of the 1940 Alien Registration Act (Smith Act) in the United 
States aimed originally against pro-Nazi and pro-fascist elements but 
since employed, together with subsequent statutes, to restrict the activ- 
ities of Communists. 

The Liberal party came to power in Canada in 1926 and except 
for the years 1930 to 1935 held office until its defeat by the Progressive 
Conservative party in 1957. The performance of the Liberal govern- 
ment during this period in the defense of human rights and funda- 
mental freedoms was far from praiseworthy. The burden of keeping 
Parliament and the public informed of important civil liberties issues 
fell to the members of the federal opposition parties, and notably to 
the members of the Co-operative Commonwealth Federation. Among 
the members of the Progressive Conservative party, only John George 
Diefenbaker, both before and after his elevation to the office of Prime 
Minister in 1957, merits acclaim for his accomplishments in the preser- 
vation of individual liberties. Indeed, he is primarily responsible for 
the achievement of the existing Bill of Rights. 

It is common in Canada to hear the assertion that in the sphere 
of civil liberties the record of certain provincial governments is even 
less commendable than that of the federal government. The large 
number of civil liberties controversies which have occurred and the 
difficulty of obtaining a precise measurement of the implications and 
reverberations of even a single dispute preclude the successful testing 
of such an hypothesis. Nevertheless, an account of selected civil liber- 
ties issues at both levels of government does suggest that, unlike pro- 
vincial infringements of civil liberties, federal wrongs tend to occur 
primarily in times of national emergency. 

At the provincial level, the civil liberties debate best known out- 
side Canada’s borders centered on the enactment in 1937 of Quebec’s 
Act Respecting Communistic Propaganda, popularly known as the 
Padlock Act. This act provided for the closing or “padlocking”’ for 
one year of any house suspected of being used “‘to propagate commu- 
nism or bolshevism’”’ and for the seizure and destruction of written 
materials espousing these views. The threat to individual liberties lay 
in the failure of the act to define “communism” or “bolshevism’”’ and 
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in the government’s authority to padlock houses and confiscate litera- 
ture without granting the accused a trial in the courts. 

Also in 1937 the Social Credit government of Alberta passed a 
bill entitled An Act to Ensure the Publication of Accurate News and 
Information. This act purported to restrict and control criticism of 
governmental policies by requiring newspapers to print government- 
written corrections to news stories and to disclose the sources of these 
stories. Violations of the act were punishable by the suspension of the 
newspaper’s publication or the prohibition of further articles emanat- 
ing from “any person or source’ of a previous offensive article. Al- 
berta’s lieutenant-governor exercised his constitutional authority to 
reserve such questionable provincial legislation for consideration by 
the governor-in-council (i.e., the Canadian Cabinet). The bill was 
then referred to the Supreme Court which declared it ultra vires the 
Alberta government because of its dependence upon the Social Credit 
Act'® which invaded federal constitutional jurisdiction.17 Three of the 
six judges argued in addition that the act encroached upon federal 
powers in its interference with freedom of the press. In the form of 
obiter dicta, Chief Justice Duff anticipated some of the famous civil 
liberties decisions of the fifties with his statement that the provinces 
may exercise wide legislative authority over newspapers but that 
the limit, in our opinion, is reached when the legislation effects such a 
curtailment of the exercise of the right of public discussion as substantially 
to interfere with the working of the parliamentary institutions of Canada 
as contemplated by the provisions of the British North America Act and 
the statutes of the Dominion of Canada.18 


A final example of provincial incursion on civil liberties involved 
the reaction of Quebec’s Roman Catholic population to the inflamma- 
tory denunciations of the Church by the Witnesses of Jehovah. As a 
consequence of attempts to gain converts through public meetings, 
door-to-door visits, and the dissemination of written materials, the 
Witnesses were subjected to mob assaults and peremptory arrests. The 
determined efforts of the Quebec government in the immediate post- 
war period to rid the province of the Witnesses were later declared 
extralegal, or ultra vires, by the Supreme Court. 


16. Alberta, Statutes, c. 10 (1937). 
17. Reference Re Alberta Statutes, S.C.R. 100 (1938). 


18. Ibid., p. 134. 
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The Quebec government was not alone in its maltreatment of the 
Jehovah’s Witnesses. The federal government had declared the Wit- 
nesses an illegal organization for three years during World War II. 
The Prime Minister’s justification was that 


the literature of Jehovah’s Witnesses discloses, in effect, that man-made 
authority or law should not be recognized if it conflicts with the Jehovah's 
Witnesses interpretation of the Bible; that they refuse to salute the flag 
of any nation or to hail any man; and, that they oppose war. 

The general effect of this literature is, among other things, to under- 
mine the ordinary responsibilities of citizens, particularly in time of war.19 


The banning of the Witnesses was merely a minor illustration of the 
conduct of the Liberal government in its execution of the Defence of 
Canada Regulations passed under the authority of the War Measures 
Act. In addition to the prohibition of other associations and societies, 
including the Communist party, the government demonstrated less 
restraint than either Great Britain or the United States in such areas 
as the censorship of newspapers and periodicals; the prosecution and 
imprisonment of persons for alleged subversive statements; the number 
of internments; the holding of trials in secret; and the suspension of 
habeas corpus. On the basis of a careful study of these wartime regula- 
tions, Professor Lester H. Phillips concluded that 


there exists the possibility that an incalculable amount of harm has been 
done to numerous minority groups, whose confidence in Canadian democ- 
racy it may take years to restore. In short, one may raise some doubt as 
to whether the Liberal war-time government has lived up to a democratic 
standard of keeping war-time restrictions to a minimum consonant with 
military necessity and proportionate to the existing danger to the nation.2° 


Both Canada and the United States issued orders during World 
War II which evacuated all persons of Japanese descent from their 
homes on the West Coast and relocated them in the central and eastern 
sections of the two countries. The stress of the economic and social 
hardships imposed by such measures led almost half of the more than 
20,000 Japanese affected by the Canadian relocation to apply for re- 
patriation to Japan. Then, under emergency powers extended into 


19. Debates (Commons), 1st Sess. 19th Parl. (1940), 1645-1646. 

20. “Canada’s Internal Security,” Canadian Journal of Economics and Political Science, 
XII (Feb., 1946), 29. See also E. W. Murphy, Jr., “The War Power of the Dominion,” 
Canadian Bar Review, XXX (Oct., 1952), 791-806, and H. McD. Clokie, “Emergency 
Powers and Civil Liberties,’ Canadian Journal of Economics and Political Science, XIII 


(Aug., 1947), 384-394. 
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the postwar period by the National Emergency Transitional Powers 
Act,”! the Liberal government presented to the House of Commons 
three orders-in-council relating to the Japanese. Although many of 
those Japanese persons who had requested repatriation wished to re- 
main in Canada, one of these orders” stipulated that more than 10,000 
Japanese were to be deported. A majority of those Japanese involved 
were either born or naturalized in Canada. Both the Supreme Court 
of Canada and the Judicial Committee of the Privy Council in Great 
Britain upheld the authority of the federal government to take such 
deportation proceedings under the War Measures Act.”* Intense pres- 
sure exerted by civil liberties associations and the opposition parties in 
Parliament persuaded the government to reverse its policy, however, 
and only 3,964 Japanese actually returned to Japan. 

The disposition of the Liberal government to abridge traditional 
liberties in the interest of the security of the state was again revealed 
in an incident which had critical international repercussions. In early 
September, 1945, while the Allied powers were preparing for peace 
talks, Igor Gouzenko, a cipher clerk in the Soviet Embassy in Ottawa, 
furnished the Canadian government with documents which exposed 
the presence of a vast espionage network in Canada. This event also 
had important implications for Canadian civil liberties. ‘Ten days 
after the appointment of a Royal Commission to investigate and report 
upon the state of Soviet espionage in Canada, the public was informed 
of the existence of the commission. Then, after twenty-six persons 
identified by the Embassy documents were arrested, they were inter- 
rogated by the commission, held incommunicado, and denied access 
to both families and legal assistance. Only thirteen of those arrested 
were actually charged with any offense. Moreover, in Rex v. Mazerall,”® 
a case arising out of the espionage proceedings, the Supreme Court 
held that the accused was presumed to know the law and was, there- 
fore, not entitled to a warning against self-incrimination in testifying 
before the Royal Commission. As a final affront to the normal judicial 
process, documentation concerning those persons the commission be- 


21.Canada, Statutes, c. 25 (1945). 22. P.C. 7355. ; 

23.In the Matter of a Reference as to the Validity of Orders in Council .. . in Rela- 
tion to Persons of the Japanese Race, S.C.R. 248 (1946), and Co-operative Committee on 
Japanese-Canadians vy. Attorney-General for Canada, A.C. 87 (1947). 

24.F. E. LaViolette, The Canadian Japanese and World War II (Toronto, 1948), p. 
273. 
25.4 D.L.R. 791 (1946). 


Civil Liberties in Canada 331 


lieved to be guilty of espionage was published before the accused ever 
received a trial in a court of law.?® 

The cumulative effect of these violations of Canadian freedoms 
was the awakening of many Canadians to the necessity for improved 
legal safeguards to civil liberties. Other powerful forces leading to the 
eventual passage of the Bill of Rights were the United Nations’ adop- 
tion on December 10, 1948, of the Universal Declaration of Human 
Rights and the creation of special legislative committees of the Cana- 
dian Parliament to inquire into the state of human rights and funda- 
mental freedoms in Canada. 

In addition to the statements in the Preamble and Article 3 of 
the United Nations Charter expressing the determination of member 
states to co-operate in the promotion of civil liberties, one of the pur- 
poses of the organization set forth in Articles 55 and 56 is “to take 
joint and separate action in co-operation with the Organization for 
the achievement” of such purposes as “‘universal respect for, and ob- 
servance of, human rights and fundamental freedoms for all without 
distinction as to race, sex, language or religion.’’ ‘To meet these obliga- 
tions, Canada, as a signator to the Charter, established two legislative 
committees’ to examine the extent to which the status of civil liberties 
in Canada measured up to the preliminary and final drafts of the 
international declaration. ‘The numerous submissions to these commit- 
tees by associations and individuals pleading for the enactment of a 
bill of rights received nationwide publicity. The committees’ reports 
were in sympathy with these appeals but pointed to the formidable 
obstacles created by the imprecise division of constitutional compe- 
tence in the field. 

During the fifties, the Liberal government opposed the enactment 
of a bill of rights on the grounds that Canadian liberties were effec- 
tively secured by existing laws and that the Supreme Court could 
serve as the guarantor of Canadian civil liberties. Then, in 195%, 
John George Diefenbaker, leader of the Progressive Conservative party 


26.See Report of the Royal Commission to Investigate . . . the Communication, by 
Public Officials and Other Persons in Positions of Trust of Secret and Confidential 
Information to Agents of a Foreign Power, Ottawa, June 27, 1946. See also W. Eggleston, 
“The Report of the Royal Commission on Espionage,” Queen’s Quarterly, LIII (1946), 
69-378. 
2 Se rea. Special Joint Committee of the Senate and the House of Commons on 
Human Rights and Fundamental Freedoms, Minutes and Proceedings (1947) and (1948), 
and Special Committee of the Senate on Human Rights and Fundamental Freedoms, 
Minutes and Proceedings (1950). 
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and long the parliamentary champion of civil liberties, became Prime 
Minister. Following extensive debate, both in committee*® and in 
Parliament, on Diefenbaker’s draft bill of rights, the Canadian Bill of 
Rights became law on August 10, 1960, under the formal title of An 
Act for the Recognition and Protection of Human Rights and Funda- 
mental Freedoms. 


III. The Canadian Bill of Rights 


Sections 1 to 4 of the act are contained in Part I, and Section 5 and 
6 in Part II. Section 1 recognizes and declares that certain rights and 
freedoms, most of which fall within the classification of political and 
egalitarian liberties, ‘““have existed and shall continue to exist without 
discrimination by reason of race, national origin, colour, religion or 
sex.” Section 2 instructs the judiciary that unless specific legis- 
lative exception is made, Canadian laws must be interpreted and 
applied so that these liberties, together with a list of legal liberties 
enumerated in Section 2, shall be preserved. Section 3 does not go far 
toward implementation of the recommendation of certain legal experts 
and special interest groups that Canada establish a civil liberties sec- 
tion in the Department of Justice equivalent to the civil rights division 
in the United States Department of Justice. Provision is made, how- 
ever, for the minister of justice to direct the examination of every 
proposed statute and regulation to ensure its consistency with the 
terms of the Bill of Rights. Any inconsistencies are to be reported to 
the House of Commons, but since all government legislation is drafted 
in the Department of Justice, it is highly unlikely that any govern- 
ment bills which are obviously incompatible with the bill will be intro- 
duced in the House. Section 4 states that Part I of the act is to officially 
constitute the Canadian Bill of Rights. 

The principal clauses of Section 5 stipulate that nothing in the 
first part of the act “‘shall be construed to abrogate or abridge any 
human rights or fundamental freedom not enumerated therein that 
may have existed in Canada at the commencement of this Act” and 
that “the provisions of Part I shall be construed as extending only to 
matters coming within the legislative authority of the Parliament of 


28. See Canada, Special Joint Committee of the Senate and the House of Commons 
on Human Rights and Fundamental Freedoms, Minutes and Proceedings (1960). 
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Canada.” Finally, Section 6 alters certain clauses of the War Measures 
Act to allow Parliament to debate and possibly to effect the revocation 
of the Cabinet’s declaration that “war, invasion or insurrection, real 
or apprehended, exists.’ Then, in the face of stiff resistance from the 
opposition parties in Parliament and from many of those Canadians 
who made submissions on the draft bill, the government added the 
concluding statement to Section 6 that 

any Act or thing done or authorized or any order or regulation made 
under the authority of this Act, shall be deemed not to be an abrogation, 


abridgement or infringement of any right or freedom recognized by the 
Canadian Bill of Rights. 


Therefore, the Bill of Rights can be rendered impotent when the War 
Measures Act is in force. 

By the adoption of the bill in the form of an ordinary statute of 
Parliament, the Conservative government rejected several other alter- 
natives. The political realities of Canada’s federal system prohibited 
the enactment of a federal statute which would simply override any 
provincial legislation in conflict with its provisions. Furthermore, the 
absence of federal-provincial agreement on a domestic procedure for 
constitutional amendment would have complicated any attempt to 
imbed a federal bill of rights in the British North America Act. Legal 
scholars in particular were bitterly disappointed that no sustained 
effort was made to achieve the consent of the provinces to a constitu- 
tional amendment limiting the powers of both levels of government 
or to complementary federal and provincial legislation embracing the 
total field of civil liberties. ‘Thus, the Bill of Rights is operative on the 
federal level alone and imposes no direct limitations on the legislative 
powers of the provincial governments. 


IV. Civil Liberties and the Supreme Court 


One of the most weighty arguments presented against the enactment 
of a bill of rights was the outstanding performance of the Supreme 
Court in the defense of civil liberties. On the basis of the Court’s 
decisions between 1950 and 1959 it is understandable that many Cana- 
dians should regard the enactment of a bill of rights as superfluous. 
The Judicial Committee of the Privy Council, which was the final 
court of appeal in Canadian cases until 1949, had no opportunity to 
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pronounce upon the allocation of legislative powers over civil liberties. 
Immediately after the abolition of these appeals, however, the Cana- 
dian Supreme Court heard several cases involving the delimitation of 
the boundaries of federal and provincial authority over Canadian 
rights and freedoms. 

As in the United States, so in Canada, several momentous civil 
liberties cases have arisen from the activities of the religious sect, the 
Witnesses of Jehovah. ‘The Canadian Supreme Court upheld the right 
of the Witnesses to distribute literature containing impassioned and 
provocative criticism of Quebec’s religious and governmental author- 
ities.2® Damages were awarded to Witnesses against police officers who 
disrupted a religious meeting in a private home*? and against other 
police officers who held a lady Witness for two days without laying a 
formal charge or permitting her legal counsel.*! Moreover, the Premier 
of Quebec was personally required to pay damages for ordering the can- 
cellation of the liquor licence held by a Witness who owned a Montreal 
restaurant and who had been providing bail for the Witnesses on a mass 
basis.** In a series of cases since 1938, the Witnesses in the United States 
have helped to strengthen constitutional guarantees to the traditional 
political liberties and particularly to freedom of religion. Similarly, the 
Witnesses in Canada have obliged the Supreme Court to enunciate 
the law on questions of religious liberty never before examined by 
that Court. In this way, the Jehovah’s Witnesses have contributed to 
the enrichment of Canadian constitutional law. Other important de- 
cisions of the Court included the rulings that Quebec’s infamous Pad- 
lock Law** and another Quebec law which authorized municipalities 
to force storeowners to close their establishments on days coinciding 
with Roman Catholic holy days? were beyond provincial jurisdiction. 

A notable aspect of these celebrated cases involves the distribution 
of constitutional competence over civil liberties between the federal 
government and the Province of Quebec. The judges of Quebec courts 
and the representatives on the Supreme Court from Quebec are 
normally French-speaking Roman Catholics trained in the civil law. 
Members of the Supreme Court from other Canadian provinces are 

29. Boucher v. The King, S.C.R. 255 (1951), and Saumur v. City of Quebec, 2 S.C.R. 
Seay v. Romain, S.C.R. 834 (1955).  31-Lamb v. Benoit, S.C.R. 321 (1959). 

32. Roncarelli v. Duplessis, S.C.R. 121 (1959). 
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English-speaking judges of varying religious affiliations educated in the 
common law. Most of the cases, however, have involved issues of 
criminal law or constitutional law, both of which are applicable to all 
provinces, including Quebec. Consequently, the several occasions on 
which the Supreme Court has overruled decisions of Quebec courts 
on civil liberties questions and has divided along French-English lines 
in its own decisions are not easily explicable on any other grounds 
than that of the racial and religious background of the individual 
judges. Indeed, these decisions appear to reflect as much a conflict of 
culture as a conflict of law.*° Since the majority of the justices of the 
Supreme Court are appointed from provinces other than Quebec, the 
“English-Canadian” view of political and legal liberties has consistently 
triumphed over the dissenting opinions of the “French-Canadian” 
members. Those Canadians who see this judicial clash as a threat to 
minority cultural rights within the Canadian federation have recom- 
mended the establishment of a special judicial tribunal to hear cases 
involving constitutional disputes between Quebec and the federal 
government. 

The civil liberties judgments of the fifties manifest the force and 
the eloquence of Justice Ivan C. Rand as the leading advocate of a 
Canadian civil liberties jurisprudence. Justice Rand, who has been 
described as the “greatest expositor of a democratic public law which 
Canada has known,’** attempted to bring into judicial being the con- 
cept of “ ‘inherent rights of the Canadian citizen’ which will be im- 
mune from abridgment by the provinces of Canada, and which will 
include ‘freedom of speech, religion and the inviolability of the per- 
son.’ 37 The most explicit statement of this concept came in Justice 
Rand’s contention that 
a Province cannot, by depriving a Canadian of the means of working, 
force him to leave it; it cannot divest him of his right or capacity to re- 
main and to engage in work there: that capacity inhering as a constituent 


element of his citizenship status is beyond nullification by provincial ac- 
tion. ... He may, of course, disable himself from exercising his capacity 


35. For an elaboration of this hypothesis, see W. D. K. Kernaghan, “Freedom of 
Religion in the Province of Quebec with Particular Reference to the Jews, Jehovah’s 
Witnesses and Church-State Relations, 1930-1960,” unpublished Ph.D. thesis, Duke Uni- 
versity, 1966, pp. 201-208. 

36. Laskin, “An Inquiry,” p. 124. 

37.Edward McWhinney, Judicial Review in the English-Speaking World (3rd ed.; 
Toronto, 1965), p. 21. 
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or he may be regulated in it by valid provincial laws in other respects. But 
that attribute of citizenship lies outside of those civil rights committed to 
the Province, and is analogous to the capacity of a Dominion corporation 
which a Province cannot sterilize.** 


Through the succession of civil liberties decisions, the Supreme 
Court moved purposefully toward the creation of a judicial bill of 
rights for Canada. Following Justice Rand’s retirement from the Court 
in 1959 and the passage of the Bill of Rights in 1960, however, the 
libertarian trend of judicial decision-making so characteristic of the 
fifties has not been sustained.*® Moreover, defense counsel in Canada’s 
courts have been repeatedly frustrated by the refusal of judges to apply 
the Bill of Rights so as to declare ineffective any prior legislation in- 
compatible with the bill.*° The assessment by legal experts of the 
judicial merit of the bill may be succinctly summarized in the words 
of Canada’s Minister of Justice who wrote in a government white paper 
that the bill 


has in practice had a limited application because the Courts have held 
that it does not expressly over-ride any provisions inconsistent with it 
which may be contained in earlier federal statutes. While conceivably the 
1960 Bill could have been interpreted so as to alter previously enacted 
statutes, the courts have not done this. ‘There have been some conflicting 
opinions in various lower courts, but there has on the whole been a strong 
judicial tendency to assume that Parliament did not intend by the Bill of 
Rights to alter specific, pre-existing, inconsistent statutory provisions. The 
Courts have said instead that Parliament would have made an express 
amendment had it intended to alter its own previously enacted laws.*1 


On the basis of the Supreme Court’s decisions and the writings of 
Canadian law professors, a provisional determination as to the gen- 
eral distribution of powers over civil liberties may be made. The 
federal Parliament has primary legislative authority over political and 
legal liberties through its power over criminal law. To enable the 
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enforcement of provincial laws, however, the provinces exercise sub- 
stantial powers in the area of legal liberties. ‘The provinces also pos- 
sess dominant, but not exclusive, authority over the categories of 
egalitarian and economic liberties. The class of minority or group 
rights touches so many areas of federal and provincial law that no 
specific conclusions as to the division of legislative authority can be 
drawn. On many occasions, and particularly in the case of the rights 
of French-speaking Canadians, complementary federal-provincial legis- 
lation is essential to the satisfaction of minority needs. 


V. Existing Civil Liberties Issues 


This overview of the past and current status of civil liberties in 
Canada does not allow for detailed examination of the numerous prob- 
lems which now challenge the capacity of the population for tolerance 
and accommodation. Prevailing difficulties include control of the 
propagation of hate literature; the censorship of films by provincial 
officials; the discretionary, secret, and final decisions of certain admin- 
istrative boards at both levels of government; the demands of Menno- 
nite and Doukhobor subgroups for religious liberties; allegations of 
police brutality; and the treatment of such minority groups as the 
Indians, the Eskimos, the Hutterian brethren, and the Negroes. By 
way of illustration of the variety and complexity of these civil liberties 
disputes in Canada, three instances of special interest to American 
scholars have been selected for brief discussion. 

In early 1963 hate propaganda began to be distributed in various 
sections of the country. This propaganda was disseminated in written 
form by mail and personal handouts and in oral form through public 
assemblies of extremist groups, “open-line’ radio programs, and inter- 
views on radio and television. This hate campaign has been concen- 
trated primarily in the Province of Ontario but has extended to seven 
other provinces. The Report of the Special Committee on Hate Propa- 
ganda in Canada noted that the written materials originated largely 
in the United States and that among the several ideas that pervaded 
this literature were the statements that 
“Communism is Jewish”; that Hitler was right in his policy of racial ex- 


termination; that a Jewish conspiracy exists to get control of the Canadian 
as well as of the world economy; that the Negro race is an inferior one 
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which can weaken our society; that there is a deliberate campaign to 
mongrelize the races; and that Negroes should be returned to Africa.‘ 


At the same time as this hate propaganda was being spread through- 
out Canada, the activities of a small number of neo-Nazis in the early 
sixties led to the formation of the Canadian Nazi party (now the 
Canadian National Socialist party) in April, 1965. This group received 
nationwide publicity from its attempts to use the public parks in the 
city of Toronto to speak against the Jews and the Negroes, from the 
assaults made upon members of the group by sections of the Jewish 
population, and from court action taken against its members under 
restrictive legislation passed by the Toronto municipal council.* 

The Special Committee on Hate Propaganda reported that “the 
amount of hate propaganda presently being disseminated and its mea- 
surable effects probably are not sufficient to justify a description of 
the problem as one of crisis or near crisis proportions. Nevertheless 
the problem is a serious one.’’*® On the basis of this conclusion, the 
committee proposed a number of additions to the Criminal Code to 
restrict the actions of purveyors of hate propaganda. These recom- 
mendations have been incorporated in Bill S-5 which has been intro- 
duced into the Canadian Senate. The draft bill provides that anyone 
who advocates or promotes genocide is liable to imprisonment for 
five years. Furthermore, anyone who publicly or wilfully promotes 
hatred or contempt against any identifiable group on the basis of race, 
color, or ethnic origin may be imprisoned for up to two years. The 
bill also authorizes the seizure of hate literature. “Io meet the stren- 
uous objections of those Canadians who fear that legislation against 
group defamation might be employed to restrict the freedom of legit- 
imate expression, the bill provides that no person can be convicted of 
wilfully promoting hatred if his statements are true or if they are 
relevant to a subject of public interest and on reasonable grounds he 
believes them to be true. Still, debate as to the possible abuse of such 
legislation continues in the press, scholarly journals, and in a Senate 
committee established to examine the implications of the draft bill. 

Both American and Canadian citizens are aware of the recent con- 
flicts that have arisen in North America over the relationships of cer- 


43. Ottawa, 1966, p. 11. 

44.See Mark MacGuigan, “Hate Control and Freedom of Assembly,” Saskatchewan 
Bar Review, XXXI (Dec., 1966), 232-250. , 

45. Report of the Special Committee on Hate Propaganda in Canada, p. 59. 


Civil Liberties in Canada 339 


tain Mennonite groups with all levels of government in the spheres of 
education and participation in systems of social insurance. In Canada, 
despite the opposition of the Mennonites to military service during 
wartime on the grounds of religious belief, their interactions with 
Canadian governments have until the sixties been generally amicable. 
In the Province of Ontario the conservative element among the many 
branches making up the Mennonite religious and cultural family is 
represented by the Old Order Mennonite and Amish groups. To this 
date, the Ontario government has permitted these groups to operate 
their own schools despite evidence that the quality of education 
achieved there is inferior to that of the public schools. 

These Ontario Mennonite groups are in open conflict with the 
federal government, however, over compulsory participation in the 
Canada Pension Plan.*® In a submission to the federal government 
in late 1967 the Old Order and Amish bishops argued that 


it is not only the Canada Pension Plan but the whole series of recent com- 
pulsory governmental programs of elementary centralized education, hos- 
pitalization, and workmen’s compensation as well as the pension plan that 
by gradual stages is attempting to force our people to conform to what 
we consider a threat to our understanding of the Christian way of life. . . 
We . . . have appreciated Canada’s good government and we would not 
leave this country lightly. We confess, however, we have entertained that 
possibility if the only alternative to remaining here is to be forced by 
gradual steps to conform to an ever increasing number of worldly patterns 
of behaviour.*7 


Under the Social Security Amendments of 1965 Act, the United 
States government has permitted exemption from participation in com- 
pulsory government-sponsored welfare programs to any person who 


is a member of a recognized religious sect or division thereof and is an 
adherent of established tenets or teachings of such sect or division by rea- 
son of which he is conscientiously opposed to acceptance of the benefits 
of any private or public insurance which makes payments in the event 
of death, disability, old-age, or retirement or makes payments toward the 
cost of, or provides services for, medical care (including the benefits of any 
insurance system established by the Social Security Act).48 
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In Canada, both the Prime Minister*® and the Minister of National 
Revenue®® stated publicly that no exemptions from the Canada Pen- 
sion Plan would be allowed. Indeed, the Department of National 
Revenue has seized milk checks belonging to approximately two hun- 
dred Old Order and Amish farmers in one area of the Province of 
Ontario to pay for the obligatory contributions to the plan. The fed- 
eral government explained that exemptions from the plan must 
be authorized by the agreement of two-thirds of the provinces contain- 
ing two-thirds of Canada’s population and that such arrangements 
must be made at a federal-provincial conference on the plan. Since 
the government is now studying the American scheme for exemptions 
of religious groups from social security programs, the requests of the 
Ontario Mennonites may soon be satisfied. ‘The Canada Pension Plan 
is, however, only one element of the successive welfare programs being 
established by the federal and provincial governments in Canada. 
There is little doubt, therefore, that similar controversies will con- 
tinue to arise unless Canadian governments recognize the incompat- 
ibility of universally applied welfare schemes with the religious con- 
victions of certain minority groups. 

The insignificance of civil liberties questions involving Negroes in 
Canada as compared with the United States is reflected in the paucity 
of literature on the problems and characteristics of Canadian Negroes. 
Unquestionably, the difference in the extent of the problem of racial 
discrimination in the two countries is explainable primarily in terms 
of the size of the Negro population. In 1960 a total of 18,871,831 Negroes 
in the United States accounted for 10.5 per cent of the population, and 
the percentage by states ranged from below 1 per cent in such states 
as Maine, New Hampshire, and Vermont to 42 per cent in Mississippi 
and 53.9 per cent in the District of Columbia.** By way of contrast, 
in 1961, a total of 32,127 Negroes made up only .18 per cent of the 
Canadian population. Moreover, 11,900 of these Negroes, or more 
than 37 per cent of the total, were concentrated in the Province of 
Nova Scotia. Even in this province Negroes amounted to only 1.6 
per cent of the population, and the highest proportion of Negroes 
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found in any of the Canadian municipalities was only 4 per cent in 
the Nova Scotia municipalities of Halifax County and Truro.*? 

Dean W. A. MacKay has asserted that the continued existence in 
Nova Scotia of a small number of segregated schools for Negroes is 
a result of unique circumstances in particular areas and not of dis- 
crimination or provincial laws.*? On the basis of a comparative study 
of Negro communities in Nova Scotia, Pennsylvania, and Virginia in 
1964, however, the conclusion was reached that in Nova Scotia 


despite the absence of any segregation laws, de facto segregation (or isola- 
tion) has been known extensively not only in education, but in employ- 
ment, housing, and human relations as well. Therefore, rural Nova Scotia 
of the 1950’s was not different in socio-economic development, at least ap- 
parently, from King and Queen County of Virginia of the 1930’s.°4 


A study of the province’s capital city of Halifax in 1962 revealed also 
that “the negroes of Halifax City are under-employed, under-educated, 
and ill-housed; that their employment and housing opportunities are 
restricted and that they have been living under a form of segrega- 
tion. => 

Progressive measures recently adopted by the government of Nova 
Scotia manifest an understanding that remedies to the problems of 
racial discrimination cannot be divorced from those of socioeconomic 
development. The Inter-Departmental Committee on Human Rights, 
established in 1962 to recommend improvements in minority rights, 
urged the consolidation of the province’s anti-discrimination laws into 
the Nova Scotia Human Relations Act.** Violations of the act are 
punishable by fines of $100 for an individual and $500 for a corpora- 
tion or trade union. The act has been subjected to frequent criticism 
on the grounds that it is not strictly enforced and that few prosecu- 
tions have taken place under its provisions. Dean MacKay has argued 
that such critical commentary is unjustified because the Department 
of Labour which administers the act has investigated many complaints 
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and has often brought about solutions to alleged instances of discrim- 
ination through a conciliation procedure.*? The government has com- 
bined this anti-discrimination legislation with both governmental and 
private initiatives to promote equality of opportunity in the areas of 
education, employment, housing, and general community welfare. 

The Negro population in Nova Scotia is represented primarily by 
the Nova Scotia Association for the Advancement of Coloured Peoples 
(NSAACP), which has no affiliation with the NAACP in the United 
States. ‘The Nova Scotia organization works closely with the govern- 
ment in the implementation of diverse assistance programs. There is 
also a so-called “black power” movement in the province with a 
negligible membership and little influence. Both groups have warned 
of the possibility of race riots if the socioeconomic position of Negroes 
does not improve. It appears, however, that the provincial government 
is taking the positive steps necessary to avert such drastic action by the 
province’s Negroes. ‘The very small Negro population in other Cana- 
dian provinces accounts for the comparative lack of tension arising 
from discrimination against Negroes elsewhere in Canada. 

Judicial decisions related to discriminatory practices against Ne- 
groes in Canada are rare in comparison to the large body of law which 
has developed on this subject in the United States. ‘The few sporadic 
cases involving discrimination against Canadian Negroes in restaurants, 
taverns, and theaters®® furnished no redress to the Negroes and demon- 
strated that little protection exists in the common law in Canada against 
discrimination in public places. The federal Parliament and most of 
the provincial legislatures have since filled this gap with the enactment 
of anti-discrimination legislation. 


VI. Constitutional Entrenchment and a Charter of Human Rights 


Many sections of the Canadian community argue that the numerous 
civil liberties disputes, either past or extant, combined with judicial 
refusal to utilize effectively the Bill of Rights in its present form, 
demonstrate the need for more far-reaching protection of civil liberties. 
It is evident that the achievement of comprehensive protection of 
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Canadian freedoms depends largely on federal-provincial co-operation 
and enthusiasm for a constitutionally enshrined bill of rights. ‘To the 
American reader, the tendency of Canadian scholars and judges to look 
upon the Canadian Bill of Rights as an ineffective instrument of pro- 
tection to civil liberties after only eight years of testing doubtless 
seems premature. Professor Tarnopolsky has pointed out that “it was 
not until after the Civil War ... and some would say not until after 
World War II, that the American Supreme Court began to protect civil 
liberties through the medium of the Bill of Rights and the Fourteenth 
Amendment.’®? Nevertheless, even since World War II, the Supreme 
Court of the United States has judged a large number and variety of 
civil liberties cases, and, unlike Canada, has had recourse to a con- 
stitutionally entrenched Bill of Rights. 

There is strong governmental and popular support in Canada today 
for amendment to the Canadian Constitution which will restrict the 
powers of both levels of government to encroach on civil liberties and 
which will extend protection to those liberties not embraced by the ex- 
isting bill. ‘The worth of the bill as a declaratory statement of desirable 
goals has been demonstrated by the greatly increased concern of pro- 
vincial governments since 1960 for statutory guarantees of individual 
liberties. The majority of the provinces now have anti-discrimination 
legislation in the form of fair employment and fair accommodation 
practices acts. The Province of Saskatchewan has had a bill of rights 
since 1947, and the provinces of Alberta, Nova Scotia, and Ontario 
have recently consolidated their anti-discrimination statutes into hu- 
man rights acts. 

In early February, 1968, the Liberal government issued a white 
paper on human rights as a basis for discussion at a federal-provincial 
conference on the Constitution.® In its proposal for the entrenchment 
of a constitutional charter of rights, the government adopted a classifi- 
cation of civil liberties into political, legal, egalitarian, economic, and 
linguistic rights. ‘Then, the government suggested a division of human 
rights into two broad categories: 


(I) rights which are expressed in terms of restrictions on the power of 
Parliament and the legislatures, and which require no enabling or 
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implementing legislation in order to become effective (the rights 
described as “political” and “legal” fit into this category), and 

(II) rights which in order to be fully effective must rely on the support 

of enabling or implementing legislation because they either antic- 
icipate sanctions for their enforcement or require positive govern- 
mental assistance, (the rights described as “egalitarian” and “lin- 
guistic” fit into this category).®! 

The government’s recommendation that discussion of economic 
rights be postponed was motivated by a consciousness of the obstacles 
to reaching agreement on the inclusion and subsequent implementa- 
tion of such rights. Similarly, the 1960 Bill of Rights, unlike the 
United Nations Declaration of Human Rights, did not recognize such 
economic and social rights as those to social security, to work, to an 
adequate standard of living, to education, and to participation in the 
cultural life of the community. The single reference to economic 
rights in the bill declares “the rights of the individual to life, liberty, 
security of the person and enjoyment of property.’ 

The proposal for the incorporation of “linguistic” rights followed 
the recommendations of the first volume of the Report of the Royal 
Commission on Bilingualism and Biculturalism that the special needs 
of the French-speaking population in Canada be given constitutional 
recognition.* According to the government white paper, linguistic 
rights embrace 

(a) Communication with governmental institutions—guaranteeing the 

right of the individual to deal with agencies of government in either 
official language. It would be necessary to decide whether this should 
apply to all agencies—legislative, executive, and judicial—and to all 
governments—federal, provincial and municipal. 

(b) Education—guaranteeing the right of the individual to education in 

institutions using as a medium of instruction the official language 
of his choice.* 


The federal government’s awareness of the impediments to pro- 
vincial endorsement of a constitutionally entrenched charter of human 
rights was reflected in the flexible approach set out in the white paper. 
Only very general suggestions concerning the form of the charter were 
made and no specific terms of a draft charter were outlined. More- 
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over, at the federal-provincial conference, the Minister of Justice in- 
dicated the government’s willingness to draft a charter of rights appli- 
cable to the federal government and to those provinces wishing to be 
bound by its provisions. Five of Canada’s provincial premiers ex- 
pressed support for the embodiment of human rights in the Constitu- 
tion. The other five premiers did not reject the proposal altogether 
but voiced strong reservations founded in large part on the implied 
move from the doctrine of parliamentary supremacy to that of judicial 
supremacy characteristic of the United States. Canadians are certainly 
mindful of the recurrent criticism of the United States Supreme Court 
arising from its review of legislation affecting individual liberties. 

The meeting of the federal and provincial governments at which 
the charter of human rights was proposed marked the beginning of 
continuing discussions on the desirability of amending or rewriting 
the Canadian Constitution so as to resolve fundamental issues threaten- 
ing the survival of the federation. Among these critical problems are 
the extension of language and educational rights of French-speaking 
Canadians outside Quebec; the demands of Quebec, among other 
provinces, for an unprecedented transfer of powers to its legislative 
jurisdiction; and the regional economic disparities in the country. In 
comparison with the magnitude of these questions, the constitutional 
entrenchment of human rights may appear to many Canadians to be 
of less immediate importance. Yet further deliberations on the feas- 
ibility of such a charter have been referred to one of the several com- 
mittees established by the conference to examine in detail the implica- 
tions and content of possible amendments to the British North America 
Act. Furthermore, the apparent enthusiasm of the Canadian commu- 
nity for constitutional protection of civil liberties is unsurpassed in 
Canadian history. This fact augurs well for the incorporation of a 
charter of human rights in the Constitution during the early years of 
Canada’s second century. 
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